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Make Sure Your 


Investment Your Property. 


With all the time and 
effort you have put into 
researching your real 
estate investments, how 
much do you know about 
the title insurance com- 
pany that will be protect- 
ing those investments? 

At Ticor Title, we have 
been insuring title for 
close to 100 years. We are 
one of the oldest and 
largest title insurance 
companies in the country, 
with a reputation based 
on financial strength, 
personal service and 
underwriting expertise. 

So when you are con- 
sidering an investment, 
consider how sound an 
investment your title 
insurance is. 

If it’s from Ticor Title, 
you know you'll be deal- 
ing from strength. 


TICOR TITLE 


you know where their 
legal heirs are today? 
BLAKE & BLAKE GENEALOGISTS, INC. 


with over 40 years of experience, is one of the largest and most reputable firms in 
the country. We have become internationally recognized in solving the problem of 
locating and properly identifying missing or unknown heirs and legatees. We utilize a 
professional network of regional offices, correspondents, state of the art telecommunications 
and computers. 


All inquiries are handled in the strictest of confidence WITHOUT OBLIGATION. 


Blake and Blake Genealogists, Inc. is a bonded and licensed Florida Corporation and 
has offices in the CenTrust Tower Building in Boca Raton, Florida and in Boston at the 
Braintree Hill Office Park. 


BLAKE & BLAKE GENEALOGISTS, INC. 


Florida Office Boston Office 
CenTrust Tower Building, Suite 210 25 Braintree Hill Office Park, 


4400 N. Federal Highway Suite 200 
Boca Raton, Florida 33431 Bab Braintree, Mass. 02184 


CALL, TOLL FREE AT 1-800-722-5100 
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use than any other corporate 
Each Corporate Kit includes: 

First annual shareholder minutes ¢ Deluxe, padded 

Id silkscreen binder and slipbox ¢ Printed minutes and 

laws ¢ Checklist ¢ Instructions * Worksheets ¢ Pocket 

Seals (that fit in kit) ¢ 20 Lithographed imprinted and 

numbered stock certificates on parch text ¢ State Report to 


determine employment status ¢ foot-noted 
and indexed minutes with subchapter “S” r) . 
Call us today, 


1(800) 432-3028, 
you'll be impressed too. 


MPIRE 


CORPORATE KIT COMPANY 


you will too. 


You work hard to keep your clients satisfied and Empire Corporate Kits can make that work 
easier. That's because clients want the professional look that our kits provide. But, when you 


le over substance. Empire offers faster service and is easier to 
. Itis also the most complete. 


¢ IRC plan 1244 « IRC election for section 248 * Idemnifica- 

tion plan ¢ Written statement to organize corporation in 

lieu of minutes and bylaws (printed typewriter print) 

spaced to match your insertion ¢ Federal Application for 

tax I.D. ¢ Federal Form 2553 for plan 1244 ¢ State Applica- 
tion for State Tax I.D. * Memo pad ¢ Pre-Addressed 
printed envelopes fcr all forms. 


We use Federal 
for all overnight 
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All Bar Conference — 
A Historic Experiment 


he first All Bar Conference of 
The Florida Bar will be held in 
a few weeks — on January 17. 
Call it a historic experiment, if 
you will. Some 300 delegates representing 
every section, voluntary bar or law-related 
association in Florida will convene to 
discuss issues affecting our profession. 
The All Bar Conference is not an end in 
itself, but an innovative means to an end 
— the achievement of a unity of spirit and 
purpose within the legal profession. 

As our profession enters the decade 
leading the 21st Century, we must ask 
ourselves the hard-to-answer questions re- 
garding who we are, what we do, what we 
as a profession could do, should do, and 
must do in the complex societal milieu in 
which we find ourselves. Once tough ques- 
tions are asked, however, answers are 
expected. Those “answers” might involve 
reconstruction, readjustment or restora- 
tion of principles and practices of 
professionalism. All things change, includ- 
ing the legal profession. 

My personal view is that our profession 
must democratize the process of discern- 
ing the future course of the profession as 
much as feasible. The All Bar Conference 
is a step in that direction. 

All Florida Bar sections and voluntary 
bar associations charging minimum an- 
nual dues of $20 and with a membership 
of 50 or more will be authorized to occupy 
at least one delegate’s seat. Participating 
organizations will be entitled to one dele- 
gate for every 500 members, or fraction 
thereof, to a maximum of 15 conference 
delegates. Groups that do not meet these 
criteria can petition for 20 other seats held 
open for added representation within the 
conference. 

The genesis of the idea of a “general” 
or “representative assembly” comes from 
several sources. The suggestion of such a 
body was first discussed in the Long 
Range Planning Committee’s report of 


by Stephen N. Zack 


1984. According to that document, a rep- 
resentative assembly might: 
@ Provide a mechanism for broader dis- 
cussion of issues; 
© Allow greater input from voluntary 
bars, sections and out-of-state members 
by giving them a voice through official 
representatives; 
@ Increase coordination with voluntary 
bars; 
© Ensure greater participation by special 
interest groups; and 
®@ Provide a greater perspective to the 
Board of Governors regarding the mem- 
bership’s point of view on current topics. 
As I traveled throughout Florida and 
met with our various voluntary bar asso- 
ciations, one thing became clear to me 
—there exists a feeling of “us” versus 
“them,” with “them” being the Board of 
Governors and “us” being the local bar 
associations. This is an untrue and danger- 
ous misconception on the part of individual 
members of The Florida Bar. When I 
specifically asked lawyers what they wanted 
the Bar to do for them, the answer was 
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always the same. “I don’t want you to do 
anything for me, just don’t do anything to 
me.” This misperception that the state bar 
and the local bar have different agendas 
is one of the main stumbling blocks that 
keeps our profession from achieving even 
greater accomplishments. 

What about the possibility of working 
together? The Florida Bar, year in and 
year out, is recognized as one of the two 
or three truly outstanding bars in the 
United States. Many of the various local 
and specialty bars throughout Florida 
rank among the finest in the country and, 
in many instances, are larger than other 
state bar associations. 

The All Bar Conference provides the 
lawyers of Florida the opportunity for 
such cooperative effort. Stated simply, the 
conference allows new voices to be heard 
at an unprecedented level within this or- 
ganization. A broader base of opinion on 
issues is always helpful and achieves a 
better final work product with greater 
mutual understanding. 

On many important issues affecting The 
Florida Bar, one vote on the Board of 
Governors has decided the outcome. That 
was true of mandatory CLE and amend- 
ments to “the gag rule” within our Rules 
of Professional Conduct. When The Flor- 
ida Bag Board of Governors voted on 
mandatory IOTA, that action was recon- 
sidered after a great number of our 
members expressed their concerns. These 
crucial decisions underscore the potential 
benefit of a new forum for our member- 
ship to discuss issues of long-term 
significance to Florida’s legal profession. 

The proper role of the integrated bar is 
being questioned as never before in the 
context of compulsory membership and 
certain associational freedoms. As a uni- 
fied entity — the official arm of the 
Supreme Court of Florida — your Bar is 
limited by both its charter rule and unique 
constitutional parameters in the power it 
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may exercise over its members. 

Consistent with the dictates of the Flor- 
ida Constitution and our governing rules, 
the Bar’s primary functions focus on the 
regulation and discipline of attorneys, plus 
those other activities that improve the 
administration of justice in this state. The 
Board of Governors of The Florida Bar 
considers its mission as a public trust. 
Your Board of Governors is the finest 
deliberative body with which I have ever 
been associated. The average member of 
the board spends between 300 to 500 
nonbillable hours a year doing this job. 
The vast majority of that time is spent on 
Bar disciplinary matters and other issues 
of vital importance to our profession. 
Your governors take their job seriously 
and do an excellent job at it. However, the 
major issues of the Bar should not be 
acted upon without a firm understanding 
of the opinions of the greatest number of 
members within our ranks. 

The Bar’s charter document authorizes 
special meetings of our membership, but 
they have not occurred. We have had 
“general assembly” sessions at the Bar’s 
annual convention, but these proceedings 
usually have been limited by time, atten- 
dance, and location. The All Bar 
Conference presents the best opportunity 
for the greatest cross-section of our Bar 
to discuss issues that have a long-term 
impact on our profession. 

What can we hope to accomplish at the 
All Bar Conference? These issues, in fact, 
make up the agenda for the inaugural 
session of the All Bar Conference. The 
topics to be discussed have been consid- 
ered by the Special Committee on the All 
Bar Conference, coordinated with the Long 
Range Planning Committee of The Flor- 
ida Bar and has been approved by the 
Board of Governors. 

One example is the establishment of a 
voluntary creed of professionalism higher 
than the mandatory code established and 
enforced by The Florida Bar. Addition- 
ally, our profession might benefit from a 
review of the merits of a possible intern- 
ship requirement as a prerequisite to 
admission to the Bar in this state. 

Another example would be a coordi- 
nated statewide pro bono effort within our 
voluntary bar associations. Presently pend- 
ing before the Florida Supreme Court is 
a petition that requires the chief judge of 
each circuit to establish a localized plan 
for the delivery of legal services to indi- 
viduals otherwise without access to them. 
I have often stated my personal belief that 
the role of The Florida Bar is to educate 


our members regarding professional con- 
duct, as opposed to mandating their 
behavior. I believe that a properly edu- 
cated legal profession has in the past, and 
will in the future, recognize the need for 
continued efforts to increase the pro bono 
activities of the lawyers of our state and 
to coordinate their efforts in a more 
effective way. The need is there and must 
be met, but we should be able to do it 
together in a voluntary manner. 

Finally, the All Bar Conference has a 
role in dealing with issues where the Board 
of Governors has a conflict in making 
decisions. One particular issue is whether 
board members should have their ex- 
penses reimbursed. I believed that lawyers 
should willingly give their time and re- 
sources in their service on the board and 
to the profession. However, I was per- 
suaded that not paying these costs keeps 
some small firm practitioners and govern- 
ment lawyers from actively participating. 
I believe that this is an issue which should 
be and can be debated by the All Bar 


Conference without the obvious conflict 
of interest present in any deliberation by 
the Board of Governors. In addition, the 
cost to a candidate of campaigning for the 
presidency of The Florida Bar is now 
exceeding the six-figure mark. The All Bar 
Conference can review the way we choose 
our Bar president-elect and discuss whether 
there are alternatives to give more people 
an opportunity to hold that office. 


I would like to thank Alan Dimond, 
who chaired the Special Committee on the 
All Bar Conference, and the members of 
his committee for walking a delicate line 
among the concerns of the various inter- 
ests within our diverse membership. I 
particularly want to thank President-elect 
Jim Miiler, who is considering the con- 
tinuation of the All Bar Conference, and 
the Board of Governors for giving the All 
Bar Conference a chance. I am looking 
forward to sharing the outcome of those 
deliberations with you and seeing you 
there.0 
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to questions on substantive 
law or procedure from 


SCOPE 


(Seek Counsel of 
Professional Experience) 
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Free. 
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t seems to me from time to time we 
may be lacking in communication 
with our members concerning the 
myriad of programs that are being 
conducted by The Florida Bar. We be- 
come so embroiled in our everyday work 
that sometimes we forget that not every- 
one is aware of the happenings at the Bar. 
There are many activities conducted both 
by sections and committees during each 
Bar year. I thought I would take this 
opportunity to update you on a few. 
© In just thinking about communications, 
I think it is worthy to note that the Bar 
News, in November of 1989, had a record 
of 36 pages. The December Journal was a 
special federal practice issue which total- 
led 124 pages, and was the largest issue to 
date. Special issues already have been 
planned on the legal needs of children and 
on the Supreme Court Gender Bias Study 
Commission’s report. 
@ Every other year, the Bar conducts an 
economic and law office management sur- 
vey. We are in the process of drafting the 
survey instrument now, with anticipation 
that the survey results will be available in 
March of 1990. We will be attempting to 
survey the cost of maintaining a law 
office, as well as focusing on the 
demographics of our membership. 
® We have just completed a government 
lawyer survey. Approximately 4,600 law- 
yers indicated on their dues statement they 
were government lawyers. Of that num- 
ber, 59.8 percent responded to the survey. 
Although the survey results are not yet 
completely tabulated and analyzed, it is 
interesting to note that 60 percent of the 
respondents are employed by state agen- 
cies, and 46 percent have been in 
government service for five years or less. 
One out of every five government lawyers 
is performing some type of pro bono 
work, and one out of every three govern- 
ment lawyers is female. Fifty-nine percent 
of the government lawyers responding 


EXECUTIVE: DIRECTIONS 


What We Are Doing 


by John F. Harkness, Jr. 


earned $40,000 or more per year, and 
most of them favor a government lawyer 
section of the Bar. We anticipate a more 
detailed report in the ensuing months. 

© The Long Range Planning Committee 
is beginning a year-long process to outline 
a realistic plan for the future of The 
Florida Bar. The committee has divided 
itself into four different categories in which 
to make plans and to conduct research: (1) 
service to the public/delivery of legal 
services/legislation lobbying; (2) profes- 
sional standards, proficiency and discipline; 
(3) membership/service to members; and 
(4) organization/governance/finances of 
the Bar. The last long range plan adopted 
by the Bar was very helpful, and it is 
anticipated that this plan will take us into 
the year 2000. 

© Including new books and supplements, 
there are 37 different titles or projects 
under process in our legal publications 
department. A new book that will be of 
interest to a large number of lawyers will 
be Professional Liability of Lawyers in 
Florida. Another publication project which 
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should come out shortly is a two-volume 
set; the first book being on alternative 
dispute resolution, and the second volume 
focusing on mediation. We also hope to 
have an annual catalog of ail availabie 
publications by February of 1990. 

@ In the ethics areas, besides the day-to- 
day answering of hundreds of phone calls 
and issuing written and oral ethics opin- 
ions, the department is in the process of 
drafting chapters for a forthcoming CLE 
manual entitled Florida Legal Ethics. The 
staff also is working with Nova Law 
Review on the annual Florida update 
issue. The staff is working on an article for 
the Bar Journal, as well, which will be 
dedicated to the subject of attorneys’ liens. 

@ Another project that I think would be 
of interest to every practitioner is the 
development of a videotape on trust ac- 
counting. This tape will include all the 
information necessary to be in compliance 
with the trust account rules of The Florida 
Bar, as well as those rules which govern 
an IOTA account. The tape will be de- 
signed for you to keep and let a new 
bookkeeper or secretary review it to be- 
come familiar with the basics of trust 
accounting. 

@ The Practice Management and Tech- 
nology Section is working on a project 
which I have personally been pursuing for 
a number of years—a model record reten- 
tion schedule. I get calls every month from 
attorneys asking how long to keep files or 
what to do with files when an attorney has 
passed away. This record retention sched- 
ule will not answer all the questions, but 
hopefully we can give some general guid- 
ance to our members as to how long a 
paper copy of a document should be 
maintained, and when it could be micro- 
filmed or destroyed. Also, the General 
Practice Section is in the process of devel- 
oping a program entitled “Annual Update 
of the Law for Legal Assistants.” 

© The Bar’s Law Office Management Ad- 
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most profitable way 
write Million Plus deals. 


But knowing the facts should turn them around. 

Facts like these: With The Fund, member attor- 
neys automatically get a 70/30 split on any policy of 
$1,000,000 or more. 

You increase your savings another way, too, 
because we offer reinsurance at cost. We don’t mark 
it up like most of the commercial title insurance com- 
panies do. And reinsurance usually takes just a phone 
call to get. 

A senior examiner conducts the title examination 
and delivers your Certificate. Fast. 

Our Construction Loan Services people will per- 
form periodic title searches and endorsements; assume 
responsibility for examination of the construction 
documentation and disbursement of funds; serve as a 
liaison for the borrower, lender and contractor; and, 
if the lender requests it, check for compliance with 
certain provisions of Florida’s Mechanics’ Lien Law. 

The Fund’s highly experienced Lender Relations 
oe is also ready to help you whenever you 
need it. 

The facts show that our Million Plus program 


can save you time and money in lots of ways. After 
all, providing real estate attorneys with great deals is 
what we're all about. 

For more information on The Fund and our 
Million Plus program, return the coupon. You'll be 
giving your practice a turn for the better. 


If you think you don’t need plhe 
The Fund, think again. 


following services: 

Million Plus _____ Construction Loan Services 
_____Lender Business Developer Business 
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Phone 
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Attorneys’ Title Insurance Fund, Inc. 
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visory Service is in the process of analyzing 
and arranging by category policy manuals 
that we have received from attorneys 
throughout the state. It is anticipated 
there will be an overall manual of office 
policies specifically designed for attorneys. 
Hopefully this will assist you in either 
establishing or reviewing office policies. 

e As to CLE, you will no doubt know 
by now that beginning January 1, 1990, 
all of the Bar’s CLE brochures will be 
inserted in the Bar News. Also the “Survey 
of Florida Law,” which is a 10-hour audio 
tape, will be ready next month. For those 
of you interested in what happened to the 
lawyers who did not complete their CLE 
in the first reporting cycles, 274 lawyers 
missed all of the deadlines; 173 have been 
reinstated; and 101 are stil! suspended. 
The next reporting date, of course, was 
the first of this month, and hopefully, we 
will have fewer failing to comply in this 
second group. 

@ Currently, there are 18 local bar- 
sponsored lawyer referral services in Flor- 
ida; The Florida Bar LRS handles all 
geographic areas where no local bar- 
sponsored service exists. Since last Janu- 
ary, more than 39,400 referrals have been 
made to attorneys participating in the Bar 
LRS program; an increase of 41 percent 
over last year’s rate. While some of the 
increase in referrals can be attributed to 
the March, 1988, addition of Dade County 
to the Bar’s LRS coverage area, all geo- 
graphic areas served by The Florida Bar 
LRS have shown a substantial increase in 
activity. In addition to making referrals 
for legal services, the LRS also handled 
more than 14,000 other calls for general 
assistance (i.e., referrals to government 
and community agencies, etc.). 

© The Fee Arbitration Program is sched- 
uled to begin this month. The circuit 
committees have been established, and 
uniform forms and rules of procedure 
have been adopted. A Circuit Arbitration 
Committee Handbook is being produced, 
and will be distributed to each circuit 
committee member before January 1. Ad- 
ministration of the committees will be 
handled at the local level, with each indi- 
vidual circuit retaining the money collected 
from filing fees to help defray administra- 


tive costs. The success of the Fee 
Arbitration Program will be largely deter- 
mined by the work of the individual 
circuit arbitration committees. 

@ The Clients’ Security Fund is operating 
with a committee of 37 Bar members. The 
committee meets three times during each 
fiscal year to review claims and policies, 
and makes recommendations to the Board 
of Governors. Effective July 1, 1989, the 
CSF award limit was raised from $25,000 
to $50,000 and claims for attorney’s fees 
are now eligible for $2,500, rather than 
$1,500. So far this fiscal year, the fund has 
received 108 applications claiming losses 
totalling $2,230,959. Estimated exposure 
for those claims is $745,951. Forty-nine 
claims have been paid totalling $366,131. 
The fund has received more than $13,000 
from attorneys against whom claims were 
made. The CSF committee also reviewed 
the ABA Model Rules and discussed pol- 
icy regarding investment claims and 
subrogation. 

@ Florida Law Line is a library of re- 
corded messages providing basic legal 
information on a variety of topics such as 
divorce, wills, adoption, and the rights 
and duties of landlords and tenants. The 
public can access the Law Line system by 
calling a special number at Bar headquar- 
ters in Tallahassee. Upon reaching the 
system, callers can press the number of the 
tape they wish to hear and it will play 
automatically. At the end of each tape, 
callers are given information about The 
Florida Bar Lawyer Referral Service and 
legal aid services. Law Line informs the 
public when and if an attorney should be 
consulted. For many citizens, this can 
prevent future legal problems. 

The Bar plans initially to implement 
Law Line in Leon County (Tallahassee) 
before going statewide with the program, 
in order to work out any bugs in the 
system before a statewide media campaign 
is launched. The anticipated startup date 
for Law Line is the first of next month. 

As you can see, there are many commit- 
tees and sections working for your benefit. 
If you have any questions or desire more 
information on any of these projects, 
please let us know.0 


The Florida Bar and the Florida Association for Women Lawyers invite 
you to hear Justice Anthony M. Kennedy at the All Member Luncheon, 
January 18 at the Midyear Meeting, Orlando. To order tickets, use 
registration form inside News. 


THE FLORIDA BAR JOURNAL/JANUARY 1990 


Editorial Offices 


650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904) 561-5600 


Editorial Staff. 


Publisher John F. Harkness, Jr. 
Editor Judson H. Orrick © 
Senior Associate Editor Cheryle M. Dodd 
Assistant Editor Mark Killian 
Advertising Director Joseph A. Bono 
Circulation Director Elien H. Hendrix 
Advertising Assistants Gail Grimes, 
Connie D. Kinsey 
Administrative Secretary Nancy H. Allen 
Art Production Judith Nabie 
Communications Director Paul F. Hill 


Officers of The Florida Bar 


President Stephen N. Zack, Miami 


President-elect James Fox Miller, Hollywood 


Executive Director John F. Harkness, Jr. 
Tallahassee 


Editorial Board 


Chairman, May L. Cain, North Miami; Vice Chairman, — 
Marlyne Marzi Kaplan, Hollywood; Members, Stephen F. _ 
Aton, Jacksonville; Esther L. Blynn, Miami; Michael T. 
Bowlus, Jacksonville; Dean Bunch, Tallahassee; Howard 
K. Coates, Jr., Palm Beach; Richard D. Connor, Jr. 
Orlando; Ralph A. Demeo, Tallahassee; William B. Demeza, 
dr., Tampa; William N. Drake, Jr., St Petersburg; Deborah 
Ford, Sarasota; Brian J. Glick, Boca Raton; Harvey B. 
Gordon-Hardy, Orlando; Mark S. Guralnick, Mt. Laurel; 
Timothy D. Haines, Ocala; Richard A. Harrison, Tampa; 
Lawrence Keefe, Tampa; Joseph F. Kinman, Jr, Tampa; 
Tammy K. Fieids, West Palm Beach; Jeffrey D. Kottkamp, 
Miami; Fleming Lee, Daytona Beach; Mark F. Lewis, 
Tampa; Kathy A. Metzger, West Paim Beach; George C. J. 


- Moore, West Paim Beach; Lawrence F. Orbe Ill, Ponte | 
- Vedra Beach; Theresa W. Parrish, West Palm Beach: 


Rosemary E. Perfit, Tampa; David L. Powell, Tallahassee; 
Richard R. Roach, Jr., Lakeland; Morgan R. Rood, Coral — 
Springs; Andrew L. Salvage, Miami; Clifford B. Shepard Ill, 
Orlando; Paula M. Sicard, Tallahassee; Timothy A. Smith, 
Miami; Deborah M. Smoot, Jacksonville; Rafael Suarez-— 
Rivas, Miami; Robert C. Waters, Tallahassee; Board 
Liaison, Thomas G. Freeman, Jr., Altamonte Springs. 


The Board of Governors 


First Circuit William H. Clark; Second Circuit Jon Whitney, 
Crit Smith; Tsird Circuit S. Austin Peele; Fourth Circuit 
Joseph P. Milton, A. Hamilton Cooke; Fifth Circuit Robert 
E. Austin, Jr.; Sixth Circuit James A. Baxter, William F. 
Biews; Seventh Circuit Horace Smith, Jr; Eighth Circuit 
Robert O. Stripling, Jr.; Ninth Circuit John Edwin Fisher, 
Gregory A. Presnell, David B. King: Tenth Circuit R. Kent 
Lilly; Eleventh Circuit Patricia A. Seitz, Edward R. 
Biumberg, Sandy Karlan, Manuel A. Crespo, Michael 
Nachwaiter, Alan T. Dimond, John W. Thornton, Jr., Robert 
M. Sondak, Stuart Z. Grossman, Joseph H. Serota, Scott L. 
Baena; Twelfth Circuit Edwin T. Mulock; Thirteenth 
Circuit Benjamin H. Hill Ill, Donald A. Gifford, Thomas M. 
Gonzalez; Fourteenth.Circuit C. Douglas Brown; 
Fifteenth Circuit Patrick J. Casey, Timothy W. Gaskill, H. 
Michael Easley; Sixteenth Circuit Alfred K. Frigola 


Seventeenth Circuit Michael J. McNemey, Roger H. 


Staley, Terrence Russell, Walter G. Campbell, Jr.; Eigh- 
teenth Circuit Thomas G. Freeman; Nineteenth Circuit 
George H. Moss Il; Twentieth Circuit John A. Noland; © 
Out-of-State William L. Guzzetti, Harry W. Dahi, Frederick 
J. Bosch; President YLD, Ladd H. Fassett; President- 


elect YLD, Warren W. Lindsey; Public Members, | 
Wilhelmina L. Tribble, Ruth Ann Bramson. 


q 
id 
é 
ig 
| 
; 


All-state... 


Florida’s one-stop 
source for law office 
supplies since 1946. 


Fine Engraved Stationery 
enhances the image, prestige 
and dignity of your law practice. 

Letterheads Announcements 

Business cards Billheads Will 
Sets Trust Agreements 


Fine Papers are just as 
important in creating your image 
as quality engraving and printing. 


Sheffield® Linen—the finest 100% 
cotton fiber paper. The only paper 
of this quality guaranteed to work 
in any printer technology— 
electronic typewriter to high speed 
laser printer. 

Perfect Image®—25% cotton 
content—developed for high 
volume use in high technology 
printers. Cut sheets and continuous 
form. 


Printed Forms Designed to 
your specifications 

¢ Personalized ruled papers 

Manuscript Covers Personalized 
onionskin Brief Covers Speed 
Memos « Pleading Forms * NCR® 
multiple part forms « 


Mailing & Office Supplies 
* Twek®, Tykra®, Kraft Envelopes— 
open end, flat & expanding 

* Clasp, self-seal, Business Reply, & 
more * Steno pads Labels— 
printed or plain « Postal Scales 

¢ Legal pads « Pens, pencils, 
markers & scissors * Post-it® Notes 

¢ Punches, staplers & rulers * Tape 
& dispensers « 


Filing & Storage Supplies ly 
* Polyfiber Case-Guard® pockets & 


envelopes File folders, jackets, 


Corporation Outfits same 
day shipping of Full Kits or 
Supplies « Full Kits in three price: 
ranges * Non-Profit Corporation 
Outfits * Printed Minutes and By- 
Laws « Stock Certificates—one or 
more classes Corporation Seals 


Presentation Materials 

* Exhibit Dividers—side or bottom 
tab Ring Binders Tabs 

¢ Numerical, Alpha or Medical 
Dividers « Plaintiff/Defendant 
Exhibit Labels Indexes 

Presentation Covers—pressboard, 
composition & linen « 


Information Processing 
Supplies - Authorized IBM® 
Supplies Dealer « Diskettes 

Laser Toner Ribbons Paper 
¢ Printwheels « 


Office Systems & 
Supplies - Charge-back 
Systems—postage, telephone, 
photocopy, petty cash * 441 Case 
Index System « Trustee & Client 
Account Ledgers « Alertex® Tickler 
System * Time Record Systems 

* Pegboard Accounting Systems « 


Call us at 
4 (800) 222-0510 


envelopes—letter and legal size 
* Red Fibre and Manila « Color- 
Band? File |.D. System 


©) LEGAL SUPPLY CO. 
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LETTERS | 


Webster Article 

This is in response to “Webster v. Flor- 
ida’s Right to Privacy” in the October, 
1989, issue. 

First, an unborn child is not a “poten- 
tial life form.” In the child’s earliest 
development, he or she is totally depend- 
ent upon the mother for survival which 
should make the mother even more re- 
sponsible in her child’s care and welfare. 
Later, while still in the mother’s womb, the 
child becomes a viable human being, capa- 
ble of survival outside the mother’s 
womb. At no stage of his development is 
the unborn child merely part of the 
mother’s body. At no stage in the child’s 
development is the child an inanimate 
something like a potential life form. The 
child is always a living, developing human 
being. Even after the child is born, he is 
still a developing human being. Develop- 
ment does not stop with birth. 

A mother plays a material part in the 
conception of her child. To argue that the 
child, whom ihe mother has helped to 
conceive, does not have a right to attach 
himself or herself to the mother’s body 
against her will is truly a harsh and unfeel- 
ing, inhumane thing to say. 

What about privacy? Is it a matter of 
privacy when one human being who exer- 
cises almost total control over the survival 
of another, chooses to kill that person? 
Don’t we all as citizens of this state and 
this nation have some concern or some 
involvement in the protection and preser- 
vation of human life? Wouldn’t we as a 
people be responsible if we condone even 
one deliberate homicide of an innocent 
human being? Are we not even more re- 
sponsible when we condone the deliberate 
homicide of thousands of human beings 
in this state and millions of human beings 
in this country each year? 

Do we not as a people have an interest 
in the reproduction of human beings? Be- 
cause of advances in medical science, our 
citizens on the average are living longer 
lives. Statistics indicate that a much larger 
percentage of our population can be clas- 
sified as elderly. 

These questions and issues involve us 
all. Because our mothers loved us and 
chose to bear us, should we not, as a peo- 
ple, as a state, and as a nation encourage 
mothers to do the same for their children 
everywhere? Can we rest comfortably and 
enjoy life knowing that unborn lives all 
around us are being snuffed out for the 


most banal of reasons? 

Is a mother’s life really enhanced when 
the state allows and even encourages her 
to kill her unborn child? 

These are questions for lawyers as well 
as the other citizens of this state. When 
our descendants, fortunate enough to sur- 
vive this bloody era, look back to see 
where each of us stood on this issue, what 
will they find? 


Davip W. YouNG 
Lakeland 


impressive Journal 

The July/August 1989 issue impressed 
this 82-year-old retired lawyer, more par- 
ticularly our new president’s article, 
entitled aptly, “Lawyer as Counselor and 
Healer.” Over those past 38 years I had 
very often thought along the lines Stephen 
Zack brings out so forcibly and well. Mr. 
Zack is young, and I am certain will lead 
The Florida Bar to even greater heights 
as a sterling example of conduct as “attor- 
ney and counselor-at-law”! 


FRANK E. WIGELIUS 
Largo 


Clarification 

I'd like to correct a statement that was 
made in the October, 1989 Journal, “Books” 
column. The review, written by Michael 
L. Richmond, was for Matthew Bender’s 
Florida Torts. 

The review stated that each chapter of 
the publication had two authors, a Mat- 
thew Bender editorial staff member and a 
Florida practitioner. In fact, the majority 
of chapters were written by Florida practi- 
tioners, and all of them were reviewed by 
other Florida attorneys and judges. This 
dual system was devised to ensure that the 
chapters cover Florida law as a whole, as 
well as issues unique to local practice. The 
names of the authors and reviewers ap- 
pear on the chapters, and the footnotes 
specify the contributions they have made. 

These distinguished members of The 
Florida Bar deserve full credit for the 
quality products that they submitted for 
publication. 


PAMELA LUCIA 
Matthew Bender & Company 
New York 
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Oath of Admission 
To The Florida Bar 


The general principles which should 
ever control the lawyer in the prac- 
tice of the legal profession are 
Clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the wilful violation to 
which disbarment may be had. 


“I do solemnly swear: 


“I will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“I will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“I will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe to 
be honestly debatable under the law 
of the land; 


“I will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 


“I will maintain the confidence 
and preserve inviolate the secrets of 
my clients, and will accept no com- 
pensation in connection with their 
business except from them or with 
their knowledge and approval; 


“T will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which I am charged; 


“T will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay any person’s cause 
for lucre or malice. So help me God.” 
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Informa 


Are you concerned about 
court deadlines? Would you 
like to increase your billable 
hours? Do you want to lower 
your malpractice insurance 
rates? How about keeping 
your office organized? If you 
answer yes, then the solution 
is a computer calendar. Com- 
puter calendars can definitely 
save you money according to 
"California Lawyer" (11/89). 


Most of probably will 
always keep paper calendars. 
Paper calendars are portable, 
have instant "output" and 
don’t need an operator’s man- 
ual. So why add a computer 
calendar? Because a computer 
calendar is the "power tool" 
that can bring major benefits 
to your office. 


Generic Calendars 

There are really two types of 
computer calendars: generic 
and legal. 
calendars are aimed at all 


types of businesses, rather 
than law offices. With a 
generic computer’ calendar, 


you can post individual ap- 
pointments and also calculate 
recurring dates (such as per- 
iodic meetings on the first 
Wednesday of every month). 
While generic computer calen- 
dars are good, as a lawyer you 


have special calendaring 
needs. 

Legal Calendars 

Your schedules are compli- 
cated by litigation dates, 
limitations of actions and 


events related to other events. 
Manually calculating a series 
of court-mandated deadlines 
is burdensome and fraught 
with possible errors. 


Legal 


Generic computer. 


Docketing Is Easier With Your Computer 


n to help your decision from Abacus Data Systems, Inc. 


calendaring software, such as 
Abacus, will automatically ap- 
ply time rules. When you 
start a new case, just let your 
computer automatically apply 
the rules to calculate and post 
the dates for the case. It will 
adjust for weekends and holi- 
days. If there is a double ap- 
pointment, you will be alerted. 


When one date is changed in a 
case, you may have to find 
and adjust all of the other 
dates in that case. With 
Abacus software, when you 
change one date, the others 
are instantly and_ auto- 
matically rescheduled. 


",..As a lawyer you 
have special 
calendaring needs." 


In addition, since events are 
linked to cases, you can 
quickly see the whole schedule 
for a particular case. 


Case Management 

Keying the data into your 
computer takes some time. So 
once you have made that in- 
vestment, it’s smart to re-use 
the data for more than calen- 
dars. With Abacus Software 
you can manage much more 
than appointments. You can 
easily track cases, clients and 
witnesses. You can even keep 
over 50 pages of notes con- 
nected with each event, case 
and person. Then you can in- 
stantly see your important 
comments and "to do" lists. 
You can even search these 
notes with key words. 


Obviously, you can have more 
than one active case per client 
Or more than one client per 
matter. Ideally, your software 
will handle these situations 
without requiring you to enter 


duplicate data. With Abacus 
you simply attach clients to 
cases...no extra entry. 


And with your client data al- 
ready in your computer, you 
can easily use the data for 
other things such as mailing 
lists and checking for con- 
flicts of interest. 


All In Abacus Software 

Now you can get these and 
many more features in one, 
easy to use package by Abacus 
Data Systems, Inc. It’s the 
best price-performance value 
available. For a limited time, 
it is only $198 for non-net- 
work and $298 for multiuser, 
network. 


Free Support 

If you order now, you will get 
six months of toll-free sup- 
port. You'll get fast answers 
from friendly, knowledgeable 
persons. 


No Risk Guarantee 

It takes a while to feel com- 
fortable with new software 
and the company behind it. 
That’s why you have up to six 
full months to try it. With 
our six months money back 
guarantee, you have absolutely 
no risk, so call today. 


Abacus Data Systems, Inc. 
2775 Via De La Valle 
Suite 101 

Del Mar, CA 92014 


800-444-4979 
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mployer Sanctions 


Two Years Later 


by Ira J. Kurzban 


he employer sanctions provisions of the Immigration Reform and Control 
Act of 1986 are now well-known to many employers in the State of Florida.! 
These provisions establish both civil and criminal penalties against employers 
who hire aliens not authorized to work in the United States. The law makes 
it illegal to hire, refer, or recruit for a fee aliens who are not authorized to work.” The 
law also penalizes an employer for failing to maintain a system verifying whether its 
employees are authorized to work.? Verification must be made on the Immigration and 
Naturalization Service form I-9, which must be retained by the employer.* The law does 
not exempt any size or type of employer and, therefore, includes corporate employers 
having thousands of employees as well as individuals who hire full-time housekeepers. 
In a previous article I discussed the provisions of the employer sanctions law.> The 
law established an education period which ended on June 1, 1987.6 The law then 
provided for a one-year citation period when no fines or penalties would be imposed 
upon an employer who violated the law for the first time.” In June, 1988, the full 
measure of the sanctions went into effect, resulting in substantial investigations and 
citations. As of January 31, 1989, there were approximately 16,000 employer sanctions 
investigations.’ By fiscal year 1988, the INS issued 3,061 citations and warnings to 
employers and assessed $3.4 million in fines.? 
In light of the movement toward the imposition of fines and sanctions by INS, this 
article focuses on the investigation of employer sanctions cases, the inspection 
procedure, and the defense of such cases in administrative proceedings. 


Investigation 

Employer sanctions investigations are conducted either through a compliance 
inspection program or by leads obtained by INS.!° Compliance inspections are 
established through a random selection process pursuant to a general administrative 
plan to inspect employers’ compliance with the requirements of the law. In an effort to 
follow the Supreme Court’s decision in Marshall v. Barlow’s, Inc., 436 U.S. 307 (1978), 
permitting agencies to establish a general administrative plan for ensuring compliance 


= 


of its governing statute, INS has estab- 
lished a general inspections program and 
a special emphasis inspections program.!! 
The general inspections program is based 
upon a general administrative plan which 
randomly selects a broad spectrum of the 
business sector for INS inspections. The 
special emphasis inspections program is 
directed toward employment sectors which 
have in the past employed significant 
numbers of unauthorized aliens. This pro- 
gram permits regional variations in in- 
spections by allowing regions to consider 
the type of industry, size of employer, and 
geographic location within the region be- 
fore randomly selecting the targeted em- 
ployers.!2 

INS may also base its investigations on 
leads and articulable facts. One major 
area of leads for INS comes from the 
Wage and Hour Division and the Office 
of Federal Contracts Compliance Pro- 
grams of the Department of Labor’s Employ- 
ment Standards Administration.!3 Under 
this process Department of Labor compli- 
ance officers and inspectors who are 
charged with inspection of I-9 forms dur- 
ing standard on-site field visits to employ- 
ers to enforce other laws can report their 
findings to INS. Although Department 
of Labor officers cannot investigate em- 
ployer sanctions violations, they can visu- 
ally inspect the employer’s I-9’s and report 
the result of their visual inspection to the 
INS.!4 Department of Labor officers will 
report their findings to INS on the 
Department of Labor’s ESA-91 form. 
Because the Department of Labor investi- 
gators visit as many as 60,000 establish- 
ments in the United States each year, the 
result of their I-9 inspections are undoubt- 
edly a major factor in the nationwide 
implementation of employer sanctions.!5 

INS is also free to obtain information 
from other agencies, such as the regional 
offices of the Employment and Training 
Administration, when employers file labor 
certification applications to obtain lawful 
status for their employees. In the past 
year, the Southern Regional Office of the 
Immigration and Naturalization Service 
has agreed with the regional certifying 
officer of the Department of Labor in 
Atlanta, Georgia, to allow INS to inspect 
all labor certification applications. Since 
a labor certification application is often 
filed for an alien who is currently not 
authorized to work (so that an alien may 
become a lawful permanent resident), the 
agreement provides a rich source of leads 
for INS. In initiating an investigation, 
INS will also consider leads from the 


general public, employees and informants, 
arrested aliens, and other government 
agencies. !6 

INS will not conduct an investigation 
unless it has leads and articulable facts 
concerning employer sanctions violations. 
Articulable facts cannot be based solely 
on the nationality or ancestry of the 
employer’s workers.'!? However, articu- 
lable facts may include race or alienage 
when coupled with other aspects, such as 
the employer’s past history of hiring un- 
documented aliens and the INS agent’s 
observations of persons entering or leav- 
ing the employer’s place of business. 


employees in the presence of federal 
officers at the workplace. !8 

Under INS’ procedure for. employer 
sanctions investigations, 60 percent of the 
investigations will be lead-driven; 20 per- 
cent will be conducted under the special 
emphasis program; and the remaining 20 
percent will be conducted under the 
general inspections program.!9 


Inspections 
Both the Immigration and Naturaliza- 
tion Service and the Department of Labor 
are authorized to inspect I-9 forms. Both 
agencies must provide at least three days 
notice prior to inspections of I-9’s.20 INS 
regulations assert that no subpoena or 
warrant is required for an I-9 inspection 
and that any refusal or delay in presenta- 
tion of the forms for inspection is itself 
deemed a violation of the requirements to 
retain the I-9 forms.?! The validity of the 
INS regulation permitting inspection of 
commercial records and imposing penal- 
ties for failing to provide such records 
without a warrant or subpoena, how- 
ever, may be in violation of the fourth 
amendment.22 
In those cases in which INS seeks an 
administrative subpoena, it generally does 
so to obtain business and financial records 
in addition to the employer’s I-9 forms. If 
INS seeks such a subpoena, it must do so 
pursuant to 8 C.F.R. §287.4, which per- 
mits only certain INS personnel to issue 
subpoenas for civil or criminal investiga- 
tions. There is some question, however, 
as to INS’ authority to issue subpoenas at 
all during the investigatory phase of em- 
ployer compliance. The authority to issue 
= subpoenas, under the statute, resides ex- 
“clusively with administrative law judges 


= during the course of a hearing and not at 


Articulable facts iorming the basis of 
reasonable suspicion to conduct an inves- 
tigation are “measured against an objec- 
tive reasonable man standard, not by the 
subjective impression of a particular offi- 
cer.” Nicacio v. INS, 797 F.2d 700 (9th 
Cir. 1986). The INS employer sanctions 
field manual identifies articulable facts 
may include: an officer’s knowledge of 
high concentrations of aliens in the area; 
the industry or type of employment site 
involved; informers’ tips; foreign manner 
of dress or grooming; employee’s appar- 
ent inability to speak English; employee 
statements or admissions; an excessive 
nervousness or studied nonchalance of 
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the prehearing investigatory stage.” In In 
re Subpoena of Gilbert Ramirez, Case 
No. TY-89-23 (E.D. Tex. 1989), a district 
court judge quashed an INS subpoena to 
provide testimony and documents during 
an investigation, holding that only the 
administrative law judge in the course of 
a compliance hearing has the power under 
the statutory scheme to grant a subpoena. 
The INS may also seek a warrant to 
search and seize persons and books and 
records of a particular company. Under 
Supreme Court doctrine, INS may not 
obtain a warrantless inspection of the 
business premises,24 but may obtain a 
warrant on a less than probable cause 
standard where the search is to be con- 
ducted on the basis of a general adminis- 
trative plan which was derived from 


- 


neutral sources.2> Some courts, however, 
have distinguished between warrants of 
inspection to search and warrants to seize, 
finding that the lesser standard for prob- 
able cause does not apply to open-ended 
seizure warrants.26 INS or Department of 
Labor officers, of course, cannot compel 
an employer to require employees to speak 
with them when conducting an inspection. 


Notice of Intent to Fine 

When the INS find a violation of the 
verification requirements and/or the pro- 
hibition against hiring, recruiting or refer- 
ring for a fee an alien not authorized to 
work, INS may issue a notice of intention 
to fine (NIF). The NIF must contain a 
concise statement of factual allegations 
informing the employer of the act or 
conduct alleged to be in violation of law, 
a designation of the charges against the 
employer, the statutory provisions alleged 
to have been violated, and the penalty that 
will be imposed.2” Although the INS Man- 
ual provides that the NIF must be served 
personally pursuant to 8 C.F.R. §103.5,28 
at least one administrative decision has 
held that personal service is not required 
by statute or employer sanctions regula- 
tions. U.S. v. Big Bear Market, Case No. 
88-100038 (OCAHO Apr. 12, 1989). The 
employer must respond within 30 days of 
receiving the NIF or 35 days if it was 
received by mail. The response must be 
received by INS within the appropriate 
period.2? Although no. answer or motion 
to dismiss the NIF is required, an em- 
ployer must file a written request for a 
hearing before an administrative law judge 
within the prescribed period in order to 
preserve the right to an administrative 
hearing.>9 

The level of fine that INS may seek in 
the NIF for paperwork or verification 
violations is determined by a number of 
factors. In addition to the mitigating fac- 
tors provided in the statute, such as the 
size of the business of the employer, the 
good faith of the employer, the serious- 
ness of the violation, whether the individ- 
ual listed on the I-9 was an unauthorized 
alien, and the history of previous viola- 
tions,?! the INS has established a number 
of internal factors in determining the level 
of fine to impose. These factors include 
the timing of the violation (e.g., prior or 
subsequent to educational contact), whether 
the particular violation or type of viola- 
tion had been previously brought to the 
employer’s attention, whether the viola- 
tion involved failure to complete an I-9 
form at all, failure to complete or update 


a form properly, failure to complete the 
form in a timely manner or proper com- 
pletion of a form, whether the I-9 appears 
to have been altered, backdated or com- 
pleted after receipt of a notice of inspec- 
tion, whether the violation appears to be 
reflective of the employer's overall prac- 
tice, or whether there is evidence that the 
employer has assisted employees with con- 
cealing unlawful status.32 


Hearing Procedures 
A proceeding to enforce employer sanc- 
tions is heard before an administrative law 


Despite a 
finding that 
approximately 
16 percent of 
employers were 
responding by 
discriminating 
against “foreign 
looking persons” 
or noncitizens, 
Congress will 
probably not 
utilize the law’s 
sunset provisions 


judge, (ALJ) and is governed by rules 
similar to those in federal court.33 En- 
forcement proceedings require the govern- 
ment to file a complaint and the respondent/ 
employer is given 30 days after the service 
of the complaint to file an answer. A party 
may also file affirmative defenses*4 or a 
motion to dismiss. 

The ALJ may dismiss counts when the 
substance of the charge does not match 
the statutory violations cited in the NIF. 
U.S. v. Mester Manufacturing Co., Case 
No. 87-10001 (OCAHO Jan. 25, 1989), 
affirmed on other grounds, __— F.2d 
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—_— (9th Cir. June 23, 1989). 

The regulations also provide for broad 
discovery consistent with the federal rules, 
which allows discovery of all relevant 
matters which are not privileged.35 Discov- 
ery should include requests for various 
INS worksheets (G-123, G-123A, G-166, 
G-166C), as well as statements (I-213), or 
affidavits (I-215) taken from the alien 
employee. The rules provide for interroga- 
tories,° requests for production,>” requests 
for admissions,** and depositions.*9 The 
deposition rule requires that at least 10 
days written notice be given before a 
deposition is taken if it is in the United 
States, and at least 20 days written notice 
if it is taken outside the continental United 
States. Parties disagreeing over discovery 
may also file motions to compel.“ The 
ALJ is expressly authorized both by stat- 
ute*! and regulation‘? to issue subpoenas 
requiring the appearance of persons and 
the production of evidence at a designated 
place or hearing. 

A party at any time may move for a 
motion for summary decision similar to a 
motion for summary judgment under the 
federal rules. 


The Hearing 

The parties during an administrative 
hearing have the right to be represented 
by counsel.“ A hearing will not normally 
be set without 30 days notice.45 Hearings 
in employer sanctions cases must be held 
at the nearest practical place to the em- 
ployer’s residence or at the site of the 
alleged violation.“ The ALJ or any party 
may request a prehearing conference.‘” 
Parties may request a con tinuance based 
upon prior judicial com mitments, undue 
hardship or showing of other good cause.*8 

The federal rules of evidence are a 
general guide to all proceedings.4? The 
ALJ admits all relevant material and reli- 
able evidence, including hearsay evidence 
if it meets the conditions of relevancy, 
materiality, and reliability.5° The court 
must keep a verbatim written record of all 
hearings.>! 


Affirmative Defenses 

An employer may assert various af- 
firmative defenses to the sanctions charges. 
Good faith compliance with the verifica- 
tion system is an affirmative defense to a 
charge of unauthorized hiring,* but is not 
an affirmative defense to a paperwork 
violation, although it may be used to 
mitigate the violation. Mester Manufac- 
turing Co. If the employer was provided 
documents which are facially genuine or 


; 
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if the person was referred from a state 
agency in which the employer retained the 
state referral notice and which the referral 
documents indicate state compliance, good 
faith may be properly asserted.5> Good 
faith is not, however, a defense to continu- 
ing to employ an unauthorized alien when 
the employer failed to comply with the 
verification system upon notification of a 
possible problem with the alien. Mester 
Manufacturing Co. 

A second affirmative defense is that the 
person performing work is not an em- 
ployee for purposes of employer sanc- 
tions, but an independent contractor as 
defined under 8 C.F.R. §274a.1(j). The 
factors to be considered in determining 
independent contractor status may include 
whether the individual or entity supplies 
the tools or material, makes its services 
available to the general public, works for 
a number of clients at the same time, 
directs the order or sequence in which the 
work is to be done, and determines the 
hours of work. In urging this defense, 
counsel should also look to IRS guidelines, 
Pub. No. 539 (Rev. Nov. 1986), and state 
law definitions. The independent contrac- 
tor defense is not available when a person 
or entity knowingly uses a contractor or 
subcontractor whom he knows obtained 
labor services of an unauthorized alien.*4 

A third defense arises from the time of 
hiring the employee. If an employee began 
working before November 6, 1986, and is 
continuing his or her employment, the 
employer cannot be sanctioned.55 Ques- 
tions concerning whether an employee is 
“grandfathered” under this provision will 
often turn on whether the employee con- 
tinued in his or her employment, or there 
was a break in employment after Novem- 
ber 6, 1986. U.S. v. Maka’s Akamia 
Service, Case No. 88-100015 (OCAHO 
Dec. 15, 1988).56 

Another defense which may be asserted 
by the employer is that the substance of 
the charge does not match the statutory 
violation cited. U.S. v. Mester Manufac- 
turing Co. (dismissing charges inconsistent 
with the substantive violation alleged). 


ALJ Decisions 

The ALJ may enter a final order based 
on the evidence before the court, and 
must do so within 60 days of receipt of the 
hearing transcript unless an extension is 
given by the chief administrative hearing 
officer.5’ If the ALJ determines that a 
person has violated the unlawful hiring 
provisions, then the judge’s order “shall 
include a requirement that the respondent 


cease and desist from such violations and 
... pay acivil penalty. . . .”58 

If the parties enter into a settlement, the 
court has an option to enter one of two 
kinds of settlement orders. The court may 
simply dismiss the case? or the govern- 
ment may request a consent order and the 
court must then enter an order which 
considers the consent findings and 
agreement by the parties. 

The ALJ may enter penalties ranging 
from $250 to $2,000 for each alien on the 
first offense; $3,000 to $5,000 for each 


The Court held 
the statute is 
constitutional, 
despite a 
substantive and 
procedural due 
process challenge 
that the law 
was null and 
void as contrary 
to the 
presentment 
clause 


alien on the second offense: and $3,000 to 
$10,000 for each alien on the third offense. 
For paperwork violations the ALJ may 
enter an order of $100 to $1,000 for each 
violation. The ALJ may also enter a 


‘compliance order of up to three years’ 


duration. 

INS may bypass the administrative proc- 
ess and seek indictments in criminal court 
under the employer sanctions law as well 
as other federal criminal statutes.®' Alleg- 
ing a pattern and practice violation under 
the employer sanctions statute®? and INS 


16 THE FLORIDA BAR JOURNAL/JANUARY 1990 


regulations® the INS, through local United 
States attorneys, has brought criminal 
charges in two notable cases. In U.S. v. 
DavCo Food, Inc., Cr. No. 88-00253-A 
(E.D. Va. 1988), INS charged company 
employees with a pattern and practice of 
hiring unauthorized aliens in which 17 
employees were arrested in two of 106 
Wendy’s Restaurants owned by the 
defendant. In U.S. v. Chauvin, Cr. No. 
88-00236-A (E.D. Va. 1988), charges were 
brought against company officials and 
their attorney under the employer sanc- 
tions provisions and 18 U.S.C. §1546(b) 
for documentary fraud in complying with 
employer sanctions. 


Administrative and 
Judicial Review 

Administrative review of an ALJ’s 
decision is discretionary with the chief 
administrative hearing officer. There is no 
administrative review as a matter of right. 
A party may file with the chief administra- 
tive hearing officer within five days of the 
date of the decision, a request for a review, 
although the officer is not required to 
respond or enter any order. 

A party seeking judicial review must file 
a petition in the court of appeals for the 
appropriate circuit within 45 days of the 
date of the final order of the administra- 
tive agency.® The filing of a request with 
the chief administrative hearing officer 
does not toll this time period, and, unless 
the chief administrative hearing officer 
enters a new order, the 45 days begins to 
run from the original ALJ decision. 

In reviewing the decision of the ALJ, 
courts will apply the substantial evidence 
test to review factual questions and a de 
novo review standard to review conclu- 
sions of law. Mester Manufacturing Co. 

In the first decision issued by a circuit 
court reviewing the imposition of sanc- 
tions against an employer, the Court held 
that the employer sanctions statute is 
constitutional despite a substantive and 
procedural due process challenge and 
a claim that the statute was null and 
void as contrary to the presentment 
clause of the U.S. Constitution. Mester 
Manufacturing Co. 


Conclusion 

The INS has begun to apply the em- 
ployer sanctions provisions to the full 
extent permitted by law. It is likely that 
in the coming months and years employer 
sanctions fines, other civil penalties and 
even criminal penalties will increase. 
Despite a recent finding that approxi- 


mately 16 percent of employers surveyed 
were responding to employer sanctions by 
engaging in discrimination against “for- 
eign looking persons” or non-U.S. citi- 
zens, Congress will probably not utilize 
the sunset provisions under the law. For 
lawyers accustomed to administrative 
litigation, employer sanctions cases 
will continue to provide challenging 
opportunities.0 
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Between the Attorney- 
Client Privilege and 


the Regulated 
Securities Industry 


by Scott L. Warfman 


The guiding light of the Securities Exchange 
Act of 1934! is to promote full and fair disclosure.” In large part, 
the Exchange Act, and Rule 17a-4 promulgated thereunder, 
renders the attorney-client privilege unavailable to broker-dealers 
who engage in the regulated securities industry. Considering that 
the purpose of the privilege is to promote candor between 
attorney and client and thereby encourage observance of the 
law,? its diminished presence is, at first blush, perhaps uncomfort- 
able. Upon further reflection, however, the attorney-client privi- 
lege, as with all privileges that exclude relevant evidence from 
courts of law, simultaneously promotes and detracts from the 
administration of justice. Upon request, the Securities and 
Exchange Commission is entitled to certain classes of documents 
regardless of evidentiary privileges, and the investing public 
benefits by the increased disclosure. 


This article explores the contours of the 
attorney-client privilege in the regulated securities industry. 
Although the privilege has been severely restricted by the 
Commission’s passage of Rule 17a-4, a portion of the privilege 
remains untouched by the Commission’s action. Securities attor- 
neys should be sensitive to the privilege as it presently exists and 
to the dynamics of judicial interpretation and congressional 
prerogative so that they can participate in the privilege’s future 


¥ 
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course and keep their clients well-advised. 

To ensure compliance with the securities laws, many 
of the large brokerage houses maintain internal audit 
departments to monitor firm compliance with inter- 
nally prescribed procedures and the federal securities 
laws. The internal audit department is a product of 
broker-dealers conforming to the “voluntary model” 
of corporate behavior.‘ The internal audit department 
is partially composed of attorneys who compile inter- 
nal audit reports based on communications with 
lower-echelon employees. Most of these firms main- 
tain in-house counsel to review the internal audit 
reports and generally oversee operations. 

During the normal course of business, a large 
brokerage house might experience the following 
scenario: A staff member of the Securities and ; 
Exchange Commission presents himself at the ree 
ception desk of Profit Guaranteed, a broker-dealer 
registered with the Commission. The S.E.C. em- 
ployee politely requests that the compliance officer 
provide a copy of Profit Guaranteed’s internal audit 
report. The compliance officer instantly telephones 
a local commercial litigation attorney and asks, “Am 
I required to turn over our internal audit report to the 
SECT 

The answer is yes. If the firm does not release the 
report, it is subject to sanctions. Section 17(a) of the 
Exchange Act requires broker-dealers to furnish 
copies of such records “as the Commission, by rule, 
prescribes as appropriate or necessary in the public 
interest....”> Rule 17a-4(4), promulgated by the Commission 
pursuant to §17(a) of the Exchange Act, requires brokers to 
preserve and produce all “communicaticns and inter-office 
memoranda... relating to their business as such.’ Because the 
internal audit report is the result of a routine examination of the 
firm’s daily activities, the reports are communications or inter- 
office memoranda relating to the broker-dealer’s business, and, 
therefore, subject to Commission staff review under Rule 17a-4.’ 

The firm would also be in violation of §17(b) of the Exchange 
Act for failure to release its internal audit report. Section 17(b) 
provides that all records of brokers are subject at any time to 
Commission staff examination.® On its face, no communications 
would escape the grasp of §17(b); however, the Supreme Court 
has engrafted the panoply of evidentiary privileges to similar 
all-inclusive language within the tax realm.? Section 7602 of the 
Internal Revenue Code states that “any books, papers, records, 
or other data which may be relevant or material” are subject to 
the secretary’s examination.!° Notwithstanding the literal reach 
of the statute, the Court has stated, “The obligation imposed 
by a tax summons remains ‘subject to the traditional privileges 
and limitations.’” Upjohn Company v. United States, 449 U.S. 
383, 398 (1981), quoting, United States v. Euge, 444 U.S. 707, 
714 (1980). Accordingly, the literal reach of §17(b) is similarly 
curtained by privileged communications. However, as discussed 
later in this article, internal audit reports are not privileged 
communications. 


Statutory Impact on the Attorney-Client Privilege 

As a matter of statutory construction, the Commission 
abolished the privilege as to the specific categories of communi- 
cations listed in Rule 17a-4.!! In contrast to §17(b) of the 
Exchange Act, which requires production of all nonprivileged 
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communications, Rule 17a-4 requires production of all 

categories of documents listed in the rule, notwithstand- 

ing evidentiary privilege. If any conflict exists among 

§17(a), Rule 17a-4, and §17(b), “the court must choose 

the specifically controlling provision.” United States v. 

S One Assortment of 349 Firearms, 461 F. Supp. 208, 210 

(S.D. Fla. 1978). In this light, Rule 17a-4 is the most 

specific provision, and thus requires broker-dealers to 

release their internal audit reports to Commission 
examiners. 

If the Commission had intended that privileged 
communications not be subject to Commission 
staff review, it would have accordingly delimited 
Rule 17a-4. In United States v. Louisville and 
Nashville Railroad Company, 236 U.S. 318 (1915), 
agents of the Interstate Commerce Commission 

sought to examine all correspondence of the defen- 
dant Louisville and Nashville Railroad Company. 
Although prior to the beginning of the suit, the 
defendant gave Commission agents access to non- 
privileged correspondence, after the suit com- 
menced the defendant refused access to all correspon- 
dence. The Court considered whether §20 of the 
Interstate Commerce Commission Act authorized 
review of the defendant’s correspondence. The Act 
required the defendant to maintain only certain 
“accounts, records and memoranda.” The Court at 
334 stated that, 
[w]ith its [Congress’] expert considerations of the ques- 
tions involved, and having clearly in mind the authority 
it was intended to secure, it can scarcely be supposed that the 
Commission would have confined its proposed amendment to the 
carefully chosen words “accounts, records, or memoranda,” and would 


have omitted the word “correspondence,” if it had intended to include 
the latter. 


The Court held that correspondence was not subject to 
examination by the Interstate Commerce Commission because 
“if it intended to permit the Commission to authorize examiners 
to seize and examine all correspondence of every nature, 
Congress would have used language adequate to that purpose.” 
Louisville, 236 U.S. at 335-336. Because Rule 17a-4(4) specifi- 
cally requires production of a broker-dealer’s communications 
and inter-office memoranda relating to the firm’s business, the 
converse of the Louisville holding requires a broker-dealer to 
produce its internal audit report and other classes of records 
listed in Rule 17a-4 on demand and precludes reliance upon any 
evidentiary privilege. 

Applicability of the privilege to communications of broker- 
dealers has generated a great deal of concern within the private 
securities industry as evidenced by public comment to Rule 
17a-4(j) (amendment which clarified authority of the Commis- 
sion to obtain from broker-dealers, upon request, copies of 
documents required to be preserved by Commission rules). 
Securities Exchange Act Release No. 34-19190, [Transfer Binder 
1982] Fed. Sec. L. Rep. (CCH) 983,274 at 85,467 (October 29, 
1982). Commentators expressed their fears about the effect of 
the amendment on the attorney-client privilege. In response, the 
Commission stated: “To the extent that a broker-dealer has a 
privilege which it could assert from disclosing certain documents 
to Commission examiners, it could assert that privilege against 
the copying of those same documents.” Jd. at 85,469. 

Notwithstanding the Commission’s arguably implicit reference 
to the existence of an available privilege, the language of the 
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release is ambiguous, and it is an insufficient legal basis 
upon which to claim any privilege. 

The types of broker-dealer communications that fall 
within the prophylactic aegis of the attorney-client 
privilege are those communications which do not relate 
to the business of the broker-dealer. Advising a 
broker-dealer client as to whether the privilege applies 


requires a two-part analysis: (1) Does the communica- 

tion relate to the broker-dealer’s business? and (2) Is * 
the communication a privileged communication? There. , 
is no judicial or administrative precedent addressing ) 
which communications do not relate to the broker- 

dealer’s business, but an extraordinary communi- 

cation should be protected from disclosure. For 

example, broker-dealers are constantly exposed 

to liability based on theft by their registered 7 Z. 
representatives of customers’ money. After a broker- ~~ Al's 
dealer becomes aware of a single incident of misap-  ~ 
propriation, it is prudent for the firm to investigate x f 
fully the salesperson’s activities to determine the 

extent of the scheme and whether there are 

additional defrauded investors.!2 Because such 
investigative reports do not relate to the broker- 

dealer’s usual business, i.e., the broker-dealer is not 

in the business of misappropriation, they satisfy the 

first prong of the analysis. If these investigative reports 

satisfy the second prong of the analysis, as explained 

below, they are not subject to Commission review. 
The second part of the analysis ascertains whether 
the communication is a privileged communication. 


The elements of the attorney-client privilege are well 
established: 
(1) Where legal advice of any kind is sought (2) from a 
professional legal advisor in his capacity as such, (3) the 
communications relating to that purpose, (4) made in confi- 
dence (5) by the client, (6) are at his instance permanently 
protected (7) from disclosure by himself or by the legal advisor, 
(8) except the protection may be waived.'3 
Much of the reported litigation involving the privilege 
has centered on whether the purpose of the communica- 
tion is primarily legal as opposed to having a business 
purpose. Communications must be primarily legal in 
order to be privileged.'4 An extraordinary report 
prepared by the firm’s attorneys to investigate 
allegations of employee theft and recommend a 
course of action meets the legal purpose require- 
ment. In contrast, an internal audit report is 
designed to monitor firm compliance with its inter- 
nal controls and is prepared by legal and nonlegal 
personnel. Accordingly, an internal audit report is not 
primarily legal in ature and is not protected by the 
privilege. Although some firms may route their 
internal audit reports through in-house counsel, 
such a device will not transform an otherwise 
unprivileged communication into a privileged one. As 
stated in Diversified Industries, Inc. v. Meredith, 572 
F.2d 596, 609 (8th Cir. 1977) (en banc), “the mere 
receipt of routine reports by the corporation’s counsel 
will not make the communication privileged,...because 
the communication was not made for the purpose 
of securing legal advice.” 
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The legal purpose requirement precludes 
application of the attorney-client privilege 
to documents reviewed jointly by legal as 
well as nonlegal personnel.!5 Therefore, 
joint review of any corporate report by 
nonlegal personnel and corporate counsel 
would negate the attorney-client privilege. 
The legal purpose requirement of a privi- 
leged communication imparts the notion 
that a client seeks advice because the client 
may be subject to potential liability or 
may desire a planning device, perhaps as 
to tax or estate matters. Reports made in 
the ordinary course of a broker-dealer’s 
business as part of an ongoing review of 
supervisory or operational procedures fail 
to meet the privilege’s legal purpose re- 
quirement, and, therefore, fall beyond the 
definition of the attorney-client privilege. 


Conclusion 

In conclusion, upon Commission staff 
request, broker-dealers must produce those 
records, including internal audit reports 
that fall within the classifications enumer- 
ated in Rule 17a-4, notwithstanding any 
evidentiary privilege. Broker-dealers may 
rely upon the attorney-client privilege only 
for those communications not described 
by Rule 17a-4 and which satisfy the ele- 
ments of the attorney-client privilege. 

Because internal audit reports are sub- 
ject to Commission review, broker-dealers 
may choose to purge these reports. Should 
this happen, the Commission may well 
require maintenance of internal audit re- 
ports and eliminate the firm’s concomitant 
flexibility. 

In order to shield its communications 
from disclosure to the Commission, a 
broker-dealer must carefully plan its as- 
sembly and distribution of information. 
Delineation by the firm of the purpose of 
the communication and the extent of 
dissemination are of paramount impor- 
tance. Dissemination of extraordinary in- 
vestigative reports should be limited to as 
few individuals as possible and nonlegal 
personnel should be excluded from the 
review process. In a close case, retention 
of outside counsel may tip the balance in 
favor of classifying the communication as 
one protected by the attorney-client 
privilege.0 


' 15 U.S.C §§78a-kk (1985). 


2 See S.E.C. v. Capital Gains Research 
Bureau, Inc., 375 U.S. 180, 186 (1963). 

3 See, e.g., Commodity Futures Trading 
Commission v. Weintraub, 471 U.S. 343, 348 
(1985). 

“As analyzed by Professor Sexton in A 
Post-Upjohn Consideration of the Corporate 


Attorney-Client Privilege, 57 N.Y.U. L. Rev. 
443, 468-471 (1982), the “voluntary compliance 
model” of corporate behavior assumes that 
corporate decisionmakers will conform their 
behavior to the demands of the law because 
they are “law-abiding citizens.” This paradigm 
also assumes that voluntary compliance will 
benefit the regulatory agencies that lack the 
necessary resources to thoroughly enforce ap- 
plicable laws and regulations. Jd. at p.468, 
n.106. 

515 U.S.C. §78q(a) (1985). Potential sanc- 
tions for willfully violating §17(a) of the Ex- 
change Act range from censure to revocation 
of the broker-dealer’s registration. 15 U.S.C. 
§780(b)(4)(D) (1985). 

617 C.F.R. §240.17a-4(4) (1988). 

7 Florida requires dealers registered with 
the state to “maintain such books and records 
as the [Department of Banking and Finance] 
may prescribe by rule.” Fia. Stat. §517.121(1) 
(1987). However, Florida does not require 
broker/ dealers to maintain all communications 
and interoffice memoranda relating to their 
business. See 1 Fra. Apmin. Cope Rutz 3E- 
600.014 (1986). Under Florida state law, dealers 
are not required to maintain internal audit 
reports. 

8 Under Florida’s statutory scheme, the 
Department of Banking and Finance is author- 
ized to examine each registered dealer’s books 
and records. A Florida dealer who does not 
permit a regulatory examination of its books 
and records violates Fira. Stat. §517.121(2) 
(1987) and risks administrative sanctions under 
Stat. §517.161 (1987). 

9United States v. Euge, 444 U.S. 707 
(1980). 

10 26 U.S.C. §7602 (1985). 

17 C.F.R. §240.17a-4(4) (1988). Rule 17a-4 
is a regulation duly promulgated by the Com- 
mission pursuant to its rulemaking authority 
in accordance with the Administrative Proce- 
dure Act. 5 U.S.C. §§551-559 (1985). Inasmuch 
as it is a substantive or legislative-type rule, 
requiring registered brokers to maintain and 
produce records, the regulation has the “force 
and effect of law.” Batterton v. Francis, 432 
U.S. 416, 425, n.9 (1977). 

!2 After actual notice of a salesman’s fraud, 
failure of the firm to fully investigate the matter 
and take remedial action might subject the firm 
to Commission enforcement action for failure 
to reasonably supervise its employees in viola- 
tion of §17(b)(4)(E) of the Exchange Act. See, 
e.g., Barthe v. Rizzo, 384 F. Supp. 1063 
(S.D.N.Y. 1974). Based on such facts, a Florida 
dealer might be subject to an administrative 
action instituted by the Florida Comptroller’s 
office for failure to comply with the supervisory 
requirements of Rule 3E-600.014(6) of the Flor- 
ida Administrative Code. 

The firm might also incur liability for cus- 
tomer losses under state law principles of 
agency or respondeat superior. 

138 J, WiGMorE, WIGMORE ON EVIDENCE § 
2290 (McNaughton rev.ed. 1961). 

'4Barr Marine Products Company, Inc. v. 
Boro-Warner Corp., 84 F.R.D. 631, 635 (E.D. 
Pa. 1979). In Diversified Industries, Inc. v. 
Meredith, 572 F.2d 596, 603 (8th Cir. 1977) (en 
banc), Judge Henley, writing on behalf of the 
initial panel, set forth a practical test as to 
whether the communication was designed to 
secure legal advice: Whether the work could 
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have been performed just as readily by nonlaw- 
yers as by lawyers. Although the initial panel 
opinion was reversed in part and affirmed in 
part, Judge Henley’s test remains unaffected. 

ISF.T.C. v. TRW, Inc., 479 F. Supp. 160, 
163 (D.D.C. 1979), affd other grounds, 628 
F.2d 207 (D.C.Cir. 1980), citing, United States 
v. International Business Machines Corp., 66 
F.R.D. 206, 213 (S.D.N.Y. 1974). Although the 
district courts in F.T:C. v. TRW, Inc. and 
United States v. International Business Ma- 
chines Corp. base their holdings, in part, on the 
privilege’s legal purpose requirement, the deci- 
sions would be equally well supported by the 
privilege’s confidentiality requirement, which is 
alluded to in Judge Greene’s opinion in F.T.C. 
v. TRW, Inc., 479 F. Supp. at 163, n.6. 
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on 35 properties, the United States 
Postal Service selected the carrier 
carefully. Commonwealth. 


Picture it. A national institution with a 
local presence in nearly every community. And 
with a reputation for fast delivery regardless of 
rain, sleet or other difficulties encountered on 
the way. 

You may think of the post office. The post 
office thinks of Commonwealth—for at least 35 
reasons. With a single phone call to one of our 
commercial title offices, the United States Postal 
Service started title preparation work at local 
Commonwealth offices serving 35 different 
communities. 

Each title was handled quickly and accu- 
rately by professionals who are knowledgeable 
about each local market. Then all the commit- 


ments were completed and delivered in time for 
closings—at various Commonwealth commercial 
title offices. 

Through our network of nearly 200 com- 
pany offices, 5,000 agents and 10,000 approved 
attorneys, you can have fast, flexible title service 
in any zip code. 

For your nationwide title requirements, 
think of the post office. And write to 
Commonwealth. 


COMMONWEALTH 
LAND TITLE INSURANCE COMPANY 


Florida-Caribbean Regional Office 
1901 West Colonial Drive, Orlando, FL 32804 
(407) 425-6121 FL WATS (800) 432-8518 
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considered (no outlines or abstracts). 


© Footnotes: must be concise and placed at the end of the article. Excessive footnotes are discouraged. Citations should be 
consistent with the Uniform System of Citations. Case cites and statutory citations should be included in the text to the extent 
possible. 
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Denying Coverage 


Under Liability 
Insurance Policies 


in Florida: The Claims 
Administration Statute 


Most attorneys engaged in the 
general practice of law will have 
occasion, at one time or another, 
to file a claim for coverage against 
a liability insurance carrier. Attor- 
neys that specialize in civil litiga- 
tion file coverage claims rou- 
tinely. It has become increasingly 
apparent to those involved in the 
legal profession and insurance 

by Judge Thomas industry that insurance compa- 
D. Sawaya nies are denying coverage on a 
more frequent basis and are pre- 

senting a variety of coverage defenses. 

In order to facilitate the resolution of coverage disputes, the 
Florida Legislature enacted the Claims Administration Stat- 
ute, F.S. §627.426 (1982). This statute establishes certain 
procedures that the insurer must follow in order to deny 
coverage under a liability policy in Florida. 

This article analyzes the historical development of the 
statute and the cases interpreting it, include the Florida 
Supreme Court’s recent decision in AJU Insurance Co. v. 
Block Marina Investment, Inc., 544 So. 2d 998 (Fla. 1989). 
The discussion concludes with an analysis of the procedures 
that must be followed by the insurer to deny coverage. 

The common law doctrines of waiver and estoppel have 
significantly influenced the development of the decisional law 
relative to coverage litigation. Once developed, this body of 
case law eventually formed the impetus of the legislative action 
that resulted in enactment of the statute. Of equal import, the 
Florida Supreme Court and several of the district courts of 
appeal continue to rely on this precedent as the foundation for 
their interpretation and application of the legislation. There- 
fore, it is appropriate to begin this discourse with a review of 
the cases that have applied these ancient legal precepts to 
coverage disputes. 


The Florida courts have firmly established that the doctrines 
of waiver and estoppel cannot be used to create coverage where 
coverage otherwise does not exist.! The courts do, however, 
recognize that waiver and estoppel can be utilized to prevent 
an insurer from seeking a forfeiture of a policy.2 The underly- 
ing rationale for this general rule is based primarily upon 
economic policy. The courts reason that the insurance com- 
pany should not be required, by application of these legal 
concepts, to pay a loss for which it charged no premium.? 

However, the rule is not without exception. The courts have 
held that an insurer could be estopped from denying coverage 
when it actively misrepresented the policy provisions, and the 
insured relied upon the coverage.4 Although these courts 
couched their rulings in the guise of equitable estoppel, the 
Florida Supreme Court in Crown Life Insurance Co. v. 
McBride, 517 So. 2d 660 (Fla. 1987), recently approved this 
line of cases, finding that promissory estoppel, which is a form 
of equitable estoppel, was actually the basis for their reasoning. 

The courts also recognize another exception. An insurer 
may be estopped from asserting its coverage defenses when it 
assumes the defense of an action with knowledge, actual or 
presumed, of facts which would have permitted it to deny 
coverage without timely reserving the right to challenge 
coverage at a later date.) The insured must, however, show 
that he was prejudiced by the delay in informing him of the 
defenses.® 

The case of Centennial Insurance Co. v. Tom Gustafson 
Industries, Inc., 401 So. 2d 1143 (Fla. 4th DCA 1981), is 
illustrative of how the courts applied waiver and estoppel to 
coverage disputes prior to enactment of the statute. The 
insurer waited until approximately 15 months after the negli- 
gence suit was filed before notifying Gustafson that it was 
reserving its rights to assert its coverage defenses. Gustafson 
filed a declaratory relief action claiming it was prejudiced by 
the delay. Because the determination of prejudice involves 
factual issues, the court reversed the summary judgment 
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entered in Gustafson’s favor and remanded 
the case to the trial court for further 
proceedings. 

The practical effect of decisions like 
Gustafson was to allow reticent insurance 
carriers the right to deny coverage at any 
time during the litigation, leaving the 

insured with the nebulous task 

of establishing prejudice as a 

result of the untimely notice. 

The court’s ruling in Gustafson 

may explain why the 

House Committee 

on Insurance — 

with Represen- 
. tative Tom Gus- 
tafson, son of 
the Gustafson 
litigant, as its 


chairman 
—foresaw ° ° 
the urgent es 
need during ae 
the 1982 legisla- 
tive session to simplify and 

streamline the requirements and 

procedures that an insurer must com- 

ply with in order to assert a coverage 
defense. 

F.S. §627.426(2) was enacted in 1982 as 
an integral part of House Bill 4-F spon- 
sored by the House Committee on Insur- 
ance. Passage of this bill was the result of 
an intensive review of the entire insurance 
code which was initially adopted in 1959. 
On April 7, 1982, a revised insurance code 
was passed in both houses with a unani- 
mous vote. The governor signed the re- 
vised code into law on May 28, 1982, with 
an effective date of October 1, 1982. 

When the House Committee on Insur- 

ance composed its staff report of the 
revised insurance code, it explained how 
the statute should be applied and the 
legislature’s intention in enacting it by 
stating: 
Paragraph (b) provides clear instructions to 
insurers as to their options should an insurer 
choose for whatever reason to assert any cover- 
age defense . . . . This section treats waiver of 
forfeiture [and] coverage defenses the same and 
establishes time limits in lieu of the insured 
having to prove prejudice. The statute, in 
essence, provides that the failure to meet the 
established time limits is sufficient in itself to 
prohibit denial of coverages.” (Emphasis sup- 
plied.) 

It is evident that the objective of the 
legislature was to abrogate, at least to 
some extent, the general rule which evolved 
from the courts’ application of the com- 


mon law doctrines of waiver and estoppel 
to coverage disputes. However, as will be 
seen, the courts have interpreted the stat- 
ute in accordance with the common law 
rule and its exceptions. 


Judicial Interpretation 
@ “Particular Coverage Defense” 

The statute provides that “a liability 
insurer shall not be permitted to deny 
coverage based on a particular coverage 
defense unless it follows certain proce- 
dures. Interpreting this terminology has 
proved most difficult and confusing. The 
Florida Supreme Court resolved an appar- 
ent conflict in the decisions of two district 
courts of appeal® concerning the appropri- 
ate interpretation to be given this term 
when it decided AJU Insurance 
Co. v. Block Ma- 
rina Investment, 


Inc., 544 So. ° 


2d 998 (Fla. 


To construe 


constitutional 
questions 


1989). The Florida Supreme Court recog- 
nized that the statute utilizes estoppel 
concepts to prevent the insurer from as- 
serting its coverage defenses. The court 
expressed its belief that the legislature 
never meant to alter the long-standing rule 
that the doctrine of estoppel may not be 
used to create or extend coverage. To 
construe the statute to allow coverage by 
estoppel would create serious constitu- 
tional questions — such as taking prop- 
erty without due process and impairment 
ef contracts. In approving the deci- 
sion in United States Fidelity and Guar- 
anty Co. v. American Fire and Indemnity 
Co., 511 So. 2d 624 (Fla. Sth DCA 1987), 
the Florida Supreme Court stated that: 

[T]he term “coverage defense,” as used in 
section 627.426(2), means a defense to coverage 
that otherwise exists. We do not construe the 
term to include a disclaimer of liability based 
on a complete lack of coverage for the loss 
sustained. Under this construction, for exam- 
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the statuteto 
allow coverage’ 
by estoppel would ©. 
create serious 


ple, if the insurer fails to comply with the 
requirements of the statute, it may not declare 
a forfeiture of coverage which otherwise exists 
based on a breach of a condition of the policy. 
However, its failure to comply with the require- 
ments of the statute will not bar an insurer 
from disclaiming liability where a policy or 
endorsement has expired or where the coverage 
sought is expressly excluded or otherwise un- 
available under the policy or under existing 
law. 


In interpreting the statute the court 
considered the legislative intent. However, 
the legislature’s intention, as expressed by 
the House Insurance Committee, appears 
to be contrary to the interpretation pro- 
vided by the court. The court apparently 
felt it had to narrowly construe the statute 
in order to avoid any constitutional infir- 
mities that may result from an expansive 
application of its provisions. 

© Defenses that Constitute Coverage 


Defenses 


se While the court in Block Ma- 
rina primarily concerned itself 
with interpreting “coverage de- 

. fense,” it did not formulate 

; a precise and clear defini- 
tion of that term. There- 
fore, further interpreta- 
tion by the courts 
—applying the 
guidelines estab- 

a lished in Block 
Marina — will 


be necessary. This 
part will discuss those : 
defenses that the courts 
have held constitute cover- 
age defenses under the stat- 
ute. 

Many times the insurer will 
attempt to deny coverage be- 
cause the insured failed to 
comply with a condition in 
the policy. The court in Block 
Marina made it clear that this is a cover- 
age defense under the statute. This pro- 
nouncement is consistent with the com- 
mon law decisions which hold that the 
insurer may be estopped from asserting 
those policy conditions that can lead to a 
forfeiture of coverage.!° 

The variety of coverage defenses that 
can be devised based on a breach of a 
policy condition is limited only by the 
terms and conditions incorporated in the 
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insurance contract. For example, most 
liability policies require the insured to 
promptly notify the insurer of any claim 
or suit.!! This will allow the insurer time 
to make its investigation to prevent any 
fraudulent claims and to protect its rights 
and liabilities under the policy. In Auto- 
Owners Insurance Co. v. Brockman, 524 
So. 2d 490 (Fla. 5th DCA 1988), the court 
precluded the insurer from asserting its 
prejudicial late-notice coverage defense be- 
cause it failed to comply with the statute. 
The policies will also require the insured 
to cooperate fully with the insurer in the 
investigation, settlement, or defense of any 
claim or suit.!2 An insured who fails to 
comply with these policy conditions or 
others that may be contained in the insur- 
ance contract may forfeit coverage. !3 

The decision in Country Manors Asso- 
ciation, Inc. v. Master Antenna Systems, 
Inc., 534 So. 2d 1187 (Fla. 4th DCA 
1988), which was approved by the court 
in Block Marina, held that material mis- 
representations made by the insured in the 
application for insurance is a coverage 
defense under the statute. Misrepresenta- 
tions, omissions, concealment of facts, 
and incorrect statements contained in an 
insurance application are generally dealt 
with in F.S. §627.409. This statute pro- 
vides that such information will not pre- 
vent recovery under a policy unless it is 
fraudulent; it is material to the acceptance 
of risk or hazard assumed by the insurer; 
or the insurer would not have issued 
the policy at all or would not have . 
issued it under the same terms : 
or premium rate. If the in- : 
surer attempts to avoid cov- , 
erage by utilizing this de- . 
fense, it must comply * 
with the statute. . 


The courts have specifi- 

. cally held that certain defenses 

. do not constitute “coverage de- 

fenses” under the statute. This 

part will discuss those “non- 
coverage defenses.” 

The courts generally agree that 
expirattion of the policy term does not 
constitute a “coverage defense” under 

the statute.'4 The courts reason that “an 
insurer does not assert a ‘coverage defense’ 
where there was no coverage in the first 
place.”!5 Therefore, once the policy ex- 


pires and coverage is terminated, the insurer 
may assert this as a defense at any time 
without compliance with the statute. 
Establishing the expiration date of a 
policy should not create a problem be- 
cause that date is clearly stated in the 
policy. However, this determination may 
create problems when litigation raises the 
issue of whether the policy is a “claims 
made” or an “occurrence” policy.!© Reso- 
lution of this issue is important and often 
confusing because each type of policy 
provides for a different trigger of coverage 
and a different date when the insurer’s 
liability under the policy expires.!7 
Coverage under an occurrence policy is 
generally triggered by the occurrence of a 
negligent act or omission during the policy 
period regardless of the date of discovery 


to begin with. Therefore, the statute does 
not apply. 

It is generally agreed that, except where 
controlled by statuie or public policy, an 
insurance company is free to insert exclu- 
sion or exemption clauses in its liability 
policies as it deems necessary or proper.23 
These clauses are often the pro between 
the insurer and the insured. Therefore, the 
number and content of exclusion clauses 
may vary from policy to policy. One of the 
most common exclusions found in liability 
policies is the intentional act exclusion 
which eliminates coverage for damage or 
injury caused by the intentional acts of the 
insured.”4 Intentional act exclusion clauses 
have been the source of much litigation in 
the past and are frequently relied upon by 
insurers to deny coverage.25 While the 


An occurrence policy has a long 
tail of coverage that may extend 
Jar beyond the actual 


or the date the claim is made.!® Thus, an 
occurrence policy has a long tail of cover- 
age that may extend far beyond the actual 
expiration date of the policy. In contrast, 
claims made policies generally provide 
coverage for claims that are discovered 
and reported to the insurer within the 
policy period regardless of the date of the 
negligent event or omission that caused 
the injury.!9 Insurance companies often 
attempt to deny coverage by categorizing 
the policy as either a “claims made policy” 
or an “occurrence policy.”2° Although this 
defense is a coverage defense based upon 
traditional usage of that term, it does not 
constitute a “coverage defense” under the 
statute.?! 

Compliance with the statute is not nec- 
essary when an insurer denies coverage 
based on a policy exclusion.?2 Because the 
coverage sought was specifically excluded 
by the terms of the policy, it never existed 
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expiration date 
of the policy 


result of asserting this defense is a denial 
of coverage, it is apparent that this de- 
fense?® and all others based upon policy 
exclusions do not constitute “coverage 
defenses” under the statute. 

Florida law proscribes insurance cover- 
age for certain activity. For example, 
Florida law prohibits liability insurance 
coverage for punitive damages assessed 
against an individual because of his own 
wrongful conduct (although the courts 
will allow coverage when the insured be- 
comes vicariously liable for another’s 
wrong).’ Fines or penalties such as treble 
damages are also prohibited from cover- 
age under liability insurance policies in 
Florida.28 When an insurer asserts that 
coverage is prohibited under Florida law, 
it is not asserting a coverage defense under 
the statute.29 

Most liability policies usually limit the 
coverage available under the policy by 
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providing two basic limits on the amount 
that can be claimed. The maximum amount 
the insurer will be obligated to pay for 
damages arising out of any single accident 
is usually determined by an occurrence 
limit. The policies will also typically pro- 
vide that two or more claims arising but 
of a single act or omission or a related 
series of acts or omissions will constitute 
but one claim or occurrence subject to the 
maximum occurrence limit. In addition, 
the policies will provide for an aggregate 
limit that places a cap on the amount that 
the insurer will be obligated to pay for all 
damages arising out of all accidents in a 
single policy period. In Pacific Employees 
Insurance Company of Los Angeles, Cali- 
fornia v. Ott, 545 So. 2d 462 (Fla. 3d 
DCA 1989), the court held that when an 
insurer asserts that its liability is limited 
by the occurrence or aggregate limit con- 
tained in the policy, it is not asserting a 
coverage defense under the statute. The 
statute applies only when the insurer to- 
tally denies coverage. 


Procedural Requirements 

In order to assert a valid “coverage 
defense” that will allow the insurer to deny 
coverage under a liability policy in Flor- 
ida, the insurer must strictly comply with 
the statutory procedures.” Substantial com- 
pliance will not suffice.3! It should be 
noted here that one court has held that 
compliance with the statute is not required 
unless the policy was issued and delivered 
in Florida.32 
© Reservation of Rights 

The statute requires that the insurer 
give to the named insured written notice 
of its reservation of rights to assert a 
coverage defense. The insurer must issue 
the notice within 30 days after it knew or 
should have known of the defense. The 
notice must be given to the insured by 
registered or certified mail sent to the 
insured’s last known address or by hand 
delivery.33 In the event the notice is deliv- 
ered by hand, a signed receipt should be 
obtained from the insured. 

The genesis of the common law proce- 
dure for issuance of a reservation of rights 
can be traced to the decisional law which 
pronounced that harsh consequences would 
befall an insurer wrongfully refusing to 
defend a claim or suit brought against its 
insured,>4 as well as an insurer who under- 
took the defense without notifying the 
insured within a reasonable time of its 
coverage defenses.35 Therefore, the courts 
developed a procedure whereby the in- 
surer is allowed to undertake the defense 


of the action and issue its reservation of 
rights.>6 Should the insurer determine that 
the coverage defenses are valid, it may 
subsequently withdraw from the defense 
without prejudicing its rights to assert its 
defenses at that time or at a later date.37 

However, the courts did not establish a 
requisite time limit as to when the insurer 
had to notify the insured of its reservation 
of rights. In Gustafson, the court held that 
a 15-month delay might not be unreason- 
able. Therefore, the legislature perceived 
the need to provide for a thirty-day dead- 
line. 

The most difficult problem that will be 
encountered in applying the thirty-day 
time limit will be ascertaining when the 
insurer knew or should have known of its 
coverage defenses. This may be difficult 
to establish unless the coverage defense is 
based upon factors that are readily appar- 
ent or observable. This issue will have to 
be determined by the trier of fact and may 
preclude entry of summary judgment.*8 
© The Alternative Requirements 

Once the insurer has issued its reserva- 
tion of rights, it will also have to comply 
with one of three requirements enumer- 
ated in §627.426(2)(b). The insurer must, 
within the prescribed time limit, either 
notify the insured in writing of its refusal 
to defend; obtain from the insured a 
nonwaiver agreement; or retain an inde- 
pendent attorney mutually agreeable to 
both parties to defend the action. 

One of these alternatives will have to 
be complied with within 60 days of issu- 
ance of the reservation of rights or receipt 
of a summons and complaint naming the 
insured as a defendant, whichever is later. 
However, in no case may the insurer wait 
any longer than 30 days before trial to 
comply with one of these requirements. 

The statute requires that this notice be 
furnished either by registered or certified 
mail. However, the court in Phoenix In- 
surance Co. v. McCormick, 542 So. 2d 
1030 (Fla. 2d DCA 1989), recently held 
that strict compliance with this require- 
ment is not essential as long as the insured 
receives actual notice on a timely basis. 
Regardless of the decision in McCormick, 
it is recommended that the insurers make 
every effort to perfect delivery by regis- 
tered or certified mail (although hand 
delivery would seem to be just as accept- 
able when a signed receipt is obtained 
from the insured). 

The fact that the insurer has provided 
the insured with a reservation of rights 
and a notice of its refusal to defend does 
not relieve the insurer of its liability should 
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the court subsequently find that it wrong- 
fully refused or breached its duty to de- 
fend. Therefore, once the insured receives 
the notice, he will have several options. If 
he agrees that coverage does not exist, he 
will have to defend the action and aban- 
don any further pursuit of the coverage 
issues. If he believes that coverage does 
exist, he may immediately file an action 
for declaratory judgment to resolve any 
questions of law concerning the meaning 
of ambiguous language or clauses in the 
policy or the extent and nature of the 
coverage provided.*9 In the event there are 
factual issues that need to be addressed, 
the appropriate remedy would be for 
breach of contract. Regardless of the 
remedy, coverage disputes are often re- 
solved by motion for summary judgment. 
If the insured is fortunate enough to have 
the coverage action concluded in his favor 
prior to resolution of the initial suit, the 
insurer will then be obligated to proceed 
with the defense unless it decides to appeal 
the trial court’s decision. The insured may 
also elect to defend the initial suit him- 
self*? and wait until it has concluded 
before proceeding against the insurer. 

If the insured prevails in the coverage 
action, he will recover the costs expended 
in prosecuting that action and in defend- 
ing the initial suit, along with his reason- 
able attorneys’ fees.4! He will also be 
entitled to recover any judgment entered 
against him within policy limits and may 
also be able to recover any judgment 
amount in excess of the insurer’s policy 
limits.42 

The insurer may elect to proceed with 
the defense of the action. However, if it 
wants to preserve its coverage defenses, it 
must obtain a nonwaiver agreement from 
the insured. This agreement should be in 
writing and must contain full disclosure 
by the insurer of the specific facts and 
policy provisions upon which it bases its 
coverage defenses. The insurer must also 
fully disclose to the insured its duties, 
obligations, and liabilities during and fol- 
lowing the pendency of the litigation.” 
The court in Auto-Owners Insurance Co. 
v. Brockman, 524 So. 2d 490 (Fla. Sth 
DCA 1988), indicated that this require- 
ment must be strictly complied with. 

The insurer should specifically disclose 
to the insured that it has the right to 
control the litigation and a duty to fully 
and adequately defend the insured. It 
must also attempt to resolve the action in 
good faith, advance the best interests of 
the insured, and inform him of any settle- 
ment offers. 
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The insured should be informed that if 
he prevails on the coverage issues, the 
insurer will be obligated to pay any judg- 
ment up to the limits of the policy and any 
excess amount if it is found to have acted 
in bad faith or wrongfully refused to 
defend the insured. The insurer may also 
be obligated to pay all costs and attorneys’ 
fees incurred by the insured in defending 
the initial suit as well as in prosecuting the 
coverage action. 

The third alternative available to the 
insurer is to retain an attorney who is 
independent of both parties. The insurer 
and the insured must mutually agree on 
the selection of the attorney, as well as the 
fee that is to be paid. If the parties cannot 
agree on the fee, the court will have to 
establish the amount of compensation. 

Mutual agreement between the parties 
concerning the attorney and the fee is 
important. If the coverage issues are re- 
solved in favor of the insurer, the insured 
will have to pay the attorney’s fee and will 
have representation that he is satisfied 
with. The insurer will also have represen- 
tation that it is satisfied with in the event 
it has to pay the costs and fees. 

If the parties cannot mutually agree on 
the counsel and fee, the insurer will have 
to select one of the other two alternatives 
to remain in compliance with the statute.“4 
Even if the insured unreasonably refuses 
to agree on the selection of the attorney, 
the insurer may be forced to pursue one 
of the other alternatives*5 (even though 
this may afford dissolute insureds the 
ability to undermine the good faith efforts 
of the insurer to fulfill its obligations 
under the statute). 


Conclusion 

The Claims Administration Statute has 
been an enigma to all concerned, espe- 
cially the judiciary. The courts have strug- 
gled in their attempts to arrive at a 
consensus as to its meaning and applica- 
tion — they have grappled with the di- 
lemma of preserving the sanctity of the 
legislative will while being ever vigilant not 
to intrude upon certain basic constitu- 
tional rights. In order to strike an equal 
balance, the Block Marina court narrowly 
construed the statute. However, the defini- 
tion the court assigned to the key term 
“particular coverage defense” is vague and 
nebulous. Therefore, the courts will have 
to apply the principle established in Block 
Marina on a case-by-case basis. 

To date, the courts have held that the 
statute applies to “coverage defenses” based 
on a breach of a policy condition and 


material misrepresentations in the applica- 
tion for insurance. The courts have also 
established those “noncoverage defenses” 
that may be asserted without compliance 
with the statute. This catalogue of “non- 
coverage” and “coverage” defenses will 
undoubtedly expand as the courts con- 
tinue to interpret, through future litiga- 
tion, the terms and provisions of the 
statute. Then, perhaps, a clear definition 
of “coverage defense” will emerge that can 
be applied with more precision and accu- 
racy by all parties involved in coverage 
litigation. 

When the insurer asserts a “coverage 
defense,” it must strictly comply with the 
statute. Otherwise, it will be estopped to 
deny coverage based on that defense. 
Compliance with the statute is not overly 
burdensome or complicated. Insurers have 
encountered difficulty with the legislation 
because they have either been unaware of 
its existence, confused about its applica- 
tion, or oblivious to the harsh conse- 
quences that result from noncompliance 
with it. However, litigation under the 
statute will escalate. Innovative attorneys 
and the courts will augment the variety of 
“coverage defenses” that can be utilized 
to deny coverage. Finally, the insurance 


companies certainly will be aroused from 
their slumber only to be confronted with 
the glaring realities of the adverse eco- 
nomic consequences that will affect those 
who remain unaware, unconcerned, or 
uneducated about this law. 0 
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Mediation 


Appeal 


Early results from the Fourth DCA’s experiment are encouraging 


n February 1, 1989, the Fourth 
District Court of Appeal initi- 

ated a novel program for 

Florida’s appellate courts by 
providing for a mandatory settlement con- 
ference in civil appeals. The commencement 
of the settlement conference program 
marked the end of an 11-year odyssey of 
the concept in Florida, and may offer new 
hope to beleaguered appellate judges long 
suffering under one of the nation’s highest 
appellate caseloads. 


The Concept 

Appellate settlement conferences have 
been in widespread use in the United 
States for many years.! The U.S. Court 
of Appeal for the Second Circuit estab- 
lished a mandatory settlement conference 
program for civil cases in 1974. Since then 
the practice has spread to virtually all of 
the federal circuits and to many state 
appellate systems, including California, 
New York, Missouri, Minnesota, Illinois, 
Georgia, and other states. Some courts 
have pre-argument conference programs 
which concentrate only on organizing and 
simplifying the appellate process, while 
others address both settlement and expedi- 
tion of the appeal. Criminal cases, and 
certain types of civil cases identified as 
unlikely candidates for settlement, are 
excluded from the settlement conference 
process, so that the court’s resources can 
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be used where they are most likely to have 
some impact. 

Although some courts employ profes- 
sional mediators, most programs involve 
judges who serve essentially as mediators. 
Initially, the mediator receives a brief 
outline of the case and the parties’ posi- 
tions in written statements filed by the 
parties. The mediator meets with the at- 
torneys and the parties early in the appellate 
proceedings before there is a substantial 
investment in time, money, and commit- 
ment. The meditator attempts to serve as 
a bridge between the parties by engaging 
them in frank discussions, sometimes sepa- 
rately and sometimes together, about their 
positions on appeal and settlement possi- 
bilities.2 Initial participation is usually 
mandatory. However, nothing is forced in 
the process, and, if the case is not settled, 
the settlement proceedings remain confi- 
dential and the mediator-judge does not 
participate in the decision process in any 
other way. 

Opponents of the procedure contend 
that it delays rather than expedites, and 
just adds an additional layer to appellate 
proceedings. Some claim that the cases 
that settle or are voluntarily dismissed 
through the settlement process are the 
same ones that would have settled any- 
way. Others suggest that the availability 
of settlement conferences actually causes 
more appeals to be filed by litigants who 
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think that by filing an appeal they 
gain another opportunity to recover by 
settlement.? However, many courts report 
that this process results in the early dis- 
posal of a substantial number of appeals. 
For example, the Third District Court of 
Appeal in California estimates that up- 
ward of 50 percent of the cases conferenced 
are subsequently disposed of by settle- 
ment.’ Despite the criticisms, the settle- 
ment conference idea is spreading through- 
out the country as appellate caseloads 
continue to explode, and judges look for 
ways to fight growing backlogs. 


Florida’s Experience 

In Florida, the utilization of alternative 
dispute resolution concepts has been lim- 
ited to the trial courts, where there has 
been a recent but strong movement to 
utilize mediation as an alternative to trials. 
That movement, initially limited to small 
claims and family law disputes, culmi- 
nated in the passage of a far reaching 
mediation rule by the Florida Supreme 
Court in early 1988.5 Mediation is now a 
fact of life in virtually all civil litigation in 
Florida’s trial courts and appears to be 
an idea whose time has come. 

The appellate settlement conference, on 
the other hand, has received less than a 
warm greeting in Florida. In 1977, at a 
joint conference of district court of appeal 
judges and Supreme Court justices in 


: 


Tallahassee, a program on appellate settle- 
ment conferences was presented by 
appellate judges from Minnesota which 
had recently adopted the practice. The gist 
of the proposal outlined at the meeting 
was that the district courts should assign 
one or more active judges to conduct 
settlement conferences in civil appeals. 
The judge conducting a conference would 
not participate in any way in the decision 
on the appeal, and the settlement proceed- 
ings would remain strictly confidential. 
The district court judges present, then 
laboring under an all-time high caseload, 
overwhelmingly rejected the proposal. Most 
suggested that the conferences would sim- 
ply take up additional time without any 
guarantee of settlements, and that they 
had no time to give to the program. 
Others contended that settlement activity 
would be improper and inconsistent with 
the role of the judge as the neutral and 
detached arbiter of disputes. 


Courts’ Restructure 
Commission 

The settlement conference remained a 
dead issue until 1985 when the Florida 
Courts’ Restructure Commission was cre- 
ated by the Supreme Court to study ways 
to aid Florida’s overloaded appellate 
courts.© During the commission proceed- 
ings, this writer, as a member of a 
subcommittee of the commission asked to 
come up with procedural alternatives for 
alleviating the appellate caseload, pro- 
posed that the appellate settlement 
conference be tried as a one-year experi- 
ment in one of the district courts. The 
proposal contained five points: 


PROPOSAL: That the appellate settlement 
conference be used in the district courts of 
appeal. 


1. The appellate settlement conference has 
been utilized successfully by many intermediate 
appellate courts as a device for reducing the 
workload of appellate judges without interfer- 
ing with the appellate rights of litigants. 

2. The Florida Supreme Court should experi- 
ment in the use of the appellate settlement 
conference by designating a district court of 
appeal to employ the practice for a period of 
one year. 

3. The procedure for appellate settlement 
conferences as practiced in the Third District 
Court of Appeal in the state of California 
should be utilized as a model for the Florida 
experiment. 

4. Should an evaluation of the one-year 
experiment be favorable, the Florida Supreme 
Court should enact a rule of appellate proce- 
dure authorizing the use of appellate settlement 
conferences in all of the district courts of 
appeal. 

5. Retired Florida judges should be utilized 
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to implement any appellate settlement pro- 
gram, rather than presently sitting district court 
of appeal judges. 

Although the subcommittee unanimously 
recommended the experiment, some dis- 
trict court judges and Supreme Court 
members on the commission opposed it, 
citing the 1977 experience in Tallahassee. 
One district court judge reported that all 
of the members of his court opposed the 
concept. He pointed out that a settlement 
program might actually lead to more 
appeals, because some losing litigants might 
appeal in the hope that a settlement proc- 
ess might get them something out of the 
appeal. Although a majority of the mem- 
bers in attendance supported the idea, the 
commission did not include the settlement 
conference proposal in its final recommen- 
dations because the proposal did not receive 
a sufficient majority as provided in the 
commission’s rules. Again, the issue ap- 
peared dead. 


The Fourth District Project 

In 1987, the Office of the State Courts’ 
Administrator notified the district courts 
that grant money was available from the 
State Justice Institute to finance an appel- 
late settlement conference project. At the 
Fourth District, Judge Barry Stone urged 
consideration of the idea to his colleagues, 
and with the enthusiastic backing of Chief 
Judge George Hersey, the Fourth DCA 
judges authorized an application for the 
grant. Subsequently, with the backing of 
Chief Justice Raymond Ehrlich of the 
Florida Supreme Court, and the help of 
the state courts’ administrator, Kenneth 
Palmer, the grant was awarded to the 
Fourth DCA. 

On February 1, 1989, the Fourth Dis- 
trict instituted the pre-argument settlement 
conference project. The initial phase of the 
project is scheduled to run for 18 months. 
The goals of the project are to alleviate the 
high caseload and backlog in the Fourth 
District by: (1) increasing the number of 
cases settled on appeal; and (2) decreasing 
the number of issues considered on appeal 
in cases not settled. None of the regular 
Fourth District judges serve as settlement 
conference judges. Instead, an experienced 
panel of retired trial and appellate judges 
have volunteered to serve. The judge as- 
signed to a settlement conference is 
randomly selected from the panel of settle- 
ment judges. 

Approximately 30 percent of all civil 
plenary appeals are randomly selected for 
participation in the settlement conference 
process. Appeals selected are scheduled 


for a conference before a judge within 75 
days from the date an appeal is filed. The 
appellant must file a settlement conference 
statement pursuant to an instruction form 
provided by the court within 25 days of 
notification that the case has been se- 
lected. The appellee has 20 days to file a 
response or a counter settlement confer- _ 
ence statement. A settlement conference 
is scheduled and noticed within 10 days 
of receipt of appellee’s statement. The 
statements are intended to be a simple 
outline of the case and the issues on > 
appeal. An appendix may be filed with the 
statements and the lower court file may 
be ordered produced if deemed necessary. 
Regular briefing schedules are stayed dur- 
ing the settlement process. 

Both the parties and their lawyers are 
required to attend the settlement confer- 
ence unless expressly excused by the 
assigned judge. For instance, if an insur- 
ance company is a party to an appeal, it 
is required to have an adjuster or other 
representative attend. Lawyers who attend 
the conference must be prepared to can- 
didly discuss in good faith the facts, issues, 
law, opportunities for settlement, and all 
other pertinent matters. All disclosures 
made during the settlement conference 
process remain completely confidential. 

Within 10 days after the conclusion of 
a settlement conference, the conference 
judge files a report with the court advising 
of the results of the conference, and 
advising the court as to which, if any, 
issues remain to be resolved. A signed 
stipulation is filed to the extent that the 
appeal is settled or issues resolved. No 
agreements are binding on the parties 
unless agreed to by written stipulation. In 
addition, in any case not concluded by the 
settlement conference procedure, the par- 
ties are afforded an opportunity to 
participate in an expedited method of 
appeal already in place at the court. Each 
party bears its own costs incident to its 
participation. 

An impressive group of distinguished 
Florida jurists have agreed to participate 
in the Fourth DCA project.’ If the quality 
of the participating mediators is any indi- 
cation, the program should be a success. 
Early results from the program are favor- 
able, although it is much too early to 
make predictions about the future. As of 
August 31, 1989, some 151 appeals had 
been through the settlement conference 
process. Of those, 76, a little more than 
50 percent, were dismissed or settled, 
while 75 went back into the appellate 
mainstream. 


\ q 


Throughout the project, the Fourth 
District is collecting and analyzing infor- 
mation in order to facilitate an eventual 
evaluation of the process. It is expected 
that a detailed report and analysis will be 
prepared and published so that appellate 
courts in Florida and around the country 
will have the benefit of the Fourth Dis- 
trict’s experience. Hopefully, if the long- 
term results are favorable, the other dis- 
trict courts in Florida will initiate similar 
programs as an inexpensive alternative to 
the traditional remedies for appellate over- 
load of adding new judges or creating new 
courts.0 


'Chapper and Hanson, Expedited Proce- 
dures for Appellate Courts: Evidence from 
California’s Third District Court of Appeal, 
MaryLanb L. Rev., vol. 42, no. 4 (1983). 

2Martin, Eighth Circuit Court of Appeal 
Pre-argument Conference Program, JouRNAL 
oF Missouri Bar, p.251 (June 1984). Deitz, 
The Shirtsleeves Settlement Conference and 
How to Run It, Kentucky BENCH AND Bak, p. 
22 (Fall 1988). 

3 Marvell, Appellate Court Caseloads: His- 
torical Trends, 4 App. Cr. AD. REV. 3 (1983). 

4 See Chapper and Hanson, supra footnote 
1, at p. 700. 

5 See FLoripa RuLes oF Civit PRoceDURE 
1.700 to 1.780. 

6 For a report of the commission’s work see 
Anstead, The Shape and Size of Florida’s 
Judiciary, LX FLA. B. J. 21 (July/ August 1986). 

7The group includes judges Otis Farrington; 
Robert S. Hewitt; Frank A. Orlando; William 
C. Owen, Jr.; George Tedder; and Lamar 
Warren. 


Judge Harry Lee Anstead has served 
on the Fourth District Court of Ap- 
peal, West Palm Beach, since 1977, 
including a term as chief judge. He 
received degrees in law and political 
science from the University of Florida 
and a master of laws degree from the 
University of Virginia. 
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62 63 
65 66 
68 69 
ACROSS 53 fabricate a story 27 sexual: prefix 
1 and others; Latin 55 robbery element 28 enthusiasm 
. populous Western 56 due instrument 29 demands attention 

religion 62 final 30 landlord’s unit 
9 frivolous mood 63 military group 33 violent crime 
13 infantry class 64 attestations 34 16th president 
15 winning margin 65 acid to glass 36 weight allowance 
16 General Bradley 66 Texas buckthorn 37 neglect 
17 rob: var. 67 king’s advisers: Saxon 38 hope: Lat. 
18 brothers 68 deadly pale 40 polish a brief 
19 law seminar developer _¢9_ pitcher 45 Ireland 

(abbrev.) 70 pate component 48 small lump 
20 instrument signer 50 bestow 
22 lamp gas DOWN 51 bold women 
23 holly 1 expect wages 52 reaitor’s copy phrase 
24 corroded 2 appellate panel, often 53 strike 
26 representatives 3 Strawberry or Gooden _—54 father: Latin 
30 has fronds 4 gift consideration 55 pulex 


31 Phillipine weapon 

32 nuncupative 

35 Dorethy’s dog’s 

39 on mom’s side 

41 Chicago lawyer group 
42 postage 

43 strengthened 

44 Con. McCloskey 

46 Perry won here 

47 controlled drink 


5 Texas flag animal 

6 ancient compiled laws 
7 Hebrew instrument 

8 apartment holder 

9 double ICU’s 

10 moderator 

11 elegant room 

12 with ton, capital of NJ 
14 cancel 


21 too 
49 schedules trial again 25 a WPA focus 
51 documentary evidence aid and ---- 


57 sufficient: arch. 

58 bondwoman: L. Fr. 
59 Chancellor Bismark 
60 Bangkok native 

61 slave 
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Breakstone v. MacKenzie 


A Keystone Case for 


n September, 1989, the Third District 
Court of Appeal en banc found that 
a lawyer’s $500 contribution to the 
judicial campaign of a judge’s spouse 
provided a reasonable basis for an oppos- 
ing party to fear prejudice on the judge’s 
part and constituted legally sufficient 
grounds to disqualify the judge on a 
procedurally proper motion for recusal.! 

The Third District Court of Appeal 
certified to the Florida Supreme Court the 
following issue of great public importance: 
“Is a trial judge required to disqualify 
herself on motion where counsel for a 
litigant has given a $500 campaign contri- 
bution to the political campaign of the 
trial judge’s spouse?” 

The DCA’s opinion in two cases involv- 
ing petitions for writs of prohibition di- 
rected the trial judge to enter orders of 
recusal. Due to widespread perception 
that the Breakstone decision has a chilling 
effect on judicial campaign contributions, 
The Florida Bar, appearing as amicus 
curiae, promptly sought a stay of the 
proceedings, pending the Florida Supreme 
Court’s review. 

The five-judge majority in MacKenzie 
v. Breakstone, _—_ So.2d —_, 14 FLW 
2223 (Fla. 3d DCA 1989), concluded that 
a $500 contribution is of “sufficient mag- 
nitude to create a reasonable fear of 
prejudice,” but expressed no opinion on 
cases involving smaller contributions.? The 
court carefully restricted its ruling to cases 
in which a party moves for recusal. The 
court did not suggest disclosure by judges 
of the campaign supporters appearing be- 
fore them, nor did the court imply that a 
substantial contribution by a lawyer would 
disqualify the judge in all cases involving 
the lawyer’s firm. The court did not ad- 
dress campaign contributions remote in 
time. 

Nevertheless, Breakstone’s impact made 
waves throughout Florida, an effect sub- 
stantially greater than the “teardrop in 
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Judicial Election Reform 


The Breakstone 
controversy may be 
the catalyst to 
replace judicial 
elections with merit 
selection and 
retention for trial 
judges 


by Celeste Hardee Muir . 


Biscayne Bay” predicted by Judge Wilkie 
Ferguson, who concurred with the major- 
ity opinion authored by Judge Gerald 
Cope. Although it is now clear that fol- 
lowing a motion to recuse, a judge should 
step aside when a litigant or lawyer at the 
bar has contributed $500 or more to the 
judge or to a close relative of the judge, 
it is not at all clear what other types of 
campaign activities will subject the judge 
to disqualification. 

In Roudner v. MacKenzie, 536 So.2d 
299 (Fla. 3d DCA 1988), the lawyer for 
the petitioner for a writ of prohibition was 
the daughter of the incumbent circuit 
judge whom the respondent judge’s hus- 
band had challenged unsuccessfully in a 
recent judicial election. In Roudner, the 
Third District Court of Appeal found that 
those facts alone were legally sufficient 
grounds for recusal. 

Roudner and Breakstone depart from 


earlier Florida cases that advanced the 
presumption that the judge’s impartiality 
would survive a judicial campaign. Other 
courts, however, may continue to promote 
that presumption. 

For example, in Marexcelso Compania 
Naviera, S.A. v. Fla. Nat’l. Bank, 533 
So.2d 805 (Fla. 4th DCA 1988), rev. den. 
sub. no. Marexcelco Compania Naviera 
v. S.N.W. Corp., 544 So.2d 200 (Fla. 
1989), a lawyer received and executed an 
endorsement card for the presiding judge. 
A member of the judge’s campaign com- 
mittee subsequently telephoned the lawyer 
who had endorsed the judge and left a 
message requesting a contribution, a call 
not returned. The laweyer endorsing the 
judge disclosed those facts to opposing 
counsel, who was not included in the 
solicitations by the judge’s campaign sup- 
porters. 

In finding that the judge properly de- 
nied a motion for recusal, the Fourth 
District Court of Appeal found that there 
was no specific and substantial political 
relationship shown and that “these facts 
exhibit the type of endorsements and 
financial support that lawyers are gener- 
ally encouraged to give judicial candi- 
dates.”3 

In Raybon v. Burnette, 135 So.2d 228 
(Fla. 2d DCA 1961), the court stated: 

In order to make the existing state election 
systems work (whether the state elects or ap- 
points its judiciary) the informed opinion of the 
members of the bar as to the qualifications of 
judicial candidates should be brought to the 
attention of the voters. . . . It [the bar] should 
campaign actively in support of its position for 
or against judicial candidates. . . .4 

The Third District Court of Appeal 
receded from Raybon in Breakstone, as 
the Fourth District Court of Appeal had 
done earlier.5 As recently as 1983, how- 
ever, the Third District cited Raybon as 
support for the assumption that a judge 
will be free from prejudice against a 
lawyer who supported his opponent or 
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opposed the judge’s candidacy and is still 
able to be impartial unless the record 
shows otherwise.® 

Until Breakstone, a 1978 opinion of the 
Committee on Standards of Conduct Gov- 
erning Judges had given judges assurance 
that campaign activities would not limit 
their qualification to preside in cases in 
which supporters were involved.” 

The committee addressed the following 

question: 
Must I recuse myself from any cases where an 
attorney has contributed time and money to 
my campaign where I believe that I can sit 
without being affected by their support and 
where I am not asked to disqualify myself or 
recuse myself by the other parties in the case? 

The eight participating members of the 
committee (seven judges and one lawyer) 
unanimously responded that it is not nec- 
essary that a judge recuse himself in any 
case in which a participating attorney has 
contributed time or money to the judge’s 
campaign absent a sufficient motion for 
recusal. The committee also unanimously 
rejected a suggestion that the judge has a 
duty to disclose for the record his cam- 
paign workers or contributors. 

Furthermore, until Roudner and Break- 
stone, very few recent Florida cases in- 
volving campaign activities have resulted 
in a judge’s involuntary disqualification. 
In those cases, a specific relationship of 
close friendship or strong resentment ex- 
isted between the judge and the lawyer 
involved. 

Two cases involved the judge’s friend 
and campaign treasurer.’ Another case 
involved a judge who had destroyed the 
presumption of impartiality by a “tirade” 
against a lawyer who had opposed her 
elevation to another court.? 

Even when an announced candidate 
opposing a judge appeared before him, 
recusal has not been automatic in the 
past.!0 

After a campaign, the transformation 
that judicial candidates undergo on elec- 
tion to the bench has long been expected. 
As Justice Terrell once said, “The man in 
the moon and the weather man are about 
all the people [the judge] can with impu- 
nity talk about without attitudinizing him- 
self... 

As long as the judge avoids alliances 
with people and issues that would affect 
his objectivity, his qualification to preside 
generally should be presumed.!2 A judge 
must wear the mantle of judicial authority 
and 


reflect justice and square dealing. . . The 


attitude of the judge and the atmosphere of the 
courtroom should indeed be such that no 


matter what charge is lodged against a litigant 
or what cause he is called on to litigate, he can 
approach the bar with every assurance that he 
is in a forum where the judicial ermine is 
everything that it typifies — purity and 
justice. . . 


The Breakstone holding—that a sub- 
stantial campaign contribution of $500 or 
more per se is a reasonable ground for a 
motion ‘for recusal—unfortunately low- 
ered the high expectations that Floridians 
should have for their judges. And for 
those who think that Breakstone is a 
breakthrough for dealing in political reali- 
ties, consider these campaign hypotheticals: 

© A lawyer contributes nothing but 
generates thousands of dollars in cash and 
in kind contributions from others. 

© A lawyer gives nothing but provides 
an endorsement that is politically impor- 
tant enough to change the outcome of the 
election. 

© A lawyer perceives that his relation- 
ship with a qualified judicial candidate is 
so strained that he contributes substantial 
funds simply to “even the score.” 

The absence of definition of the situ- 
ations that may create an appearance of 
impropriety in the judicial canons or stat- 
utes makes the judge’s conscience crucial 


to prevent controversies over a judge’s 
objectivity of the kind that unfortunately 
occurred in Breakstone. 

Breakstone is an unusual case. Not only 
was the fact of the $500 campaign contri- 
bution raised by motion as grounds for 
recusal, but the judge also impermissibly 
passed on whether she knew the contribu- 
tion had been made and she denied the 
alleged prejudice.'4 In so doing, the judge 
placed herself in a position adverse to the 
moving party, which alone provided suffi- 
cient grounds for recusal.!5 

The Breakstone majority opinion, though 
carefully researched and written, raises 
more issues than it settles. Rather than 
adopting a per se rule as the Third District 
Court of Appeal has in Breakstone and 
inviting speculation as to countless cam- 
paign scenarios that would prompt mo- 
tions to recuse, the Florida Supreme Court 
may well consider limiting Breakstone to 
its peculiar facts. 

Because the Breakstone majority deci- 
sion is more restrictive than the legisla- 
ture’s authorization that up to $1,000 may 
be given to a judicial candidate’s cam- 
paign, the dissenters object because it 
limits the freedom of association of law- 
yers and litigants beyond current legislative 
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restrictions. Moreover, the dissenters note 
that the Code of Judicial Conduct and 
F.S. §38.10 contain no restrictions on a 
judge proceeding in the case of a cam- 
paign supporter. 

Canon 7B(2) of the Code of Judicial 
Conduct insulates judicial candidates and 
incumbents from campaign pressures to 
generate political support by requiring 
that campaign funds and endorsements 
be solicited by committees of responsible 
people selected by the candidate and only 
when the judge’s candidacy has drawn 
active opposition. The majority’s conclu- 
sion that a campaign contribution alone 
is sufficient to create a well-founded fear 
of prejudice undermines the framework 
established in the Code of Judicial 
Conduct.!6 

Chief Judge Alan Schwartz notes in 
dissent that the practical effect of Break- 
stone will be to discourage lawyers from 
participating in judicial election campaigns. 
The majority rejected that assertion raised 
by amici curiae as “defying logic or experi- 
ence,”!7 predicting that family, friends, 
and supporters of judicial candidates will 
continue their campaign support. 

Because the factually unsubstantiated 
fears of a litigant will control a judge’s 
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It is not at all clear 
what other types of 
campaign activities 
will subject the 
judge to 
disqualification 


authority to proceed in the case of a 
campaign contributor, the dissenters see 
an attitude of cynicism and distrust pre- 
vailing in Breakstone when proper mo- 
tives should be abscribed to lawyers’ 
support of judges. Judge Schwartz empha- 
sized: “[w]hatever our view of judicial 
selection might be, it is not our business 
or our right to install the system [merit 
selection and retention] we prefer by sabo- 
taging the one that exists.”!8 

Breakstone no doubt will stimulate de- 
bate on judicial reform and also motions 
for recusal. The following discussion is for 
lawyers concerned with judicial campaign 
issues not decided in Breakstone that 
would suggest or require recusal. 


Limited Guidance for Recusal 
The survivors of judicial campaigns, 
their opponents, and supporters have scant 
authority from appellate courts as to le- 
gally sufficient grounds to recuse. As to 
substantive matters, the lack of precedent 
may be due to voluntary recusals, unre- 
viewable until after entry of final judg- 
ment except in extremely rare cases.!9 
Moreover, the reluctance to challenge ju- 
dicial authority has made recusal cases 
rare. 
Canon 3C of the Code of Judicial 
Conduct provides simply that a judge 
should recuse himself in a proceeding 
when his impartiality might reasonably be 
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questioned, specifying relationships with 
parties or attorneys and personal bias or 
prejudice as two of four special areas of 
concern. 

F.S. §38.01 provides additional guid- 
ance, but the substantive provisions of §38 
are limited, and the procedural provisions 
have been disapproved by the Florida 
Supreme Court as unconstitutionally in- 
vading its rulemaking powers.”? Technical 
requirements governing motions for re- 
cusal are found in various Florida rules 
of procedure.?! 

Existing Florida recusal law involving 
judicial campaigns is thin. The Raybon 
case, for example, is unusual for even 
mentioning campaign contributions. Re- 
cusal law involving analogous situations 
is plentiful, however, and should enlighten 
Florida litigants.?2 


Bias as Grounds for Recusal 

Impeachment proceedings with lawyers 
participating pro and con are analogous 
to judicial campaigns. Unlike judicial cam- 
paign cases, however, the courts have been 
prompt to disqualify the judge in court 
cases involving the participating lawyers. 
Perhaps the judge’s greater financial and 
personal stake in the outcome of impeach- 
ment proceedings makes disqualification 
the only appropriate result in cases involv- 
ing the participating lawyers, pro or con 
impeachment.” 

Case law involving personal relation- 
ships with judges is also helpful. Fortu- 
nately, a judge need not live a monk’s 
existence. A judge’s personal friendship 
with an attorney or party to a cause, 
absent special circumstances, is generally 
insufficient grounds for recusal.24 

Once a judge has recused himself based 
on an “overriding friendship” with coun- 
sel, however, he should do so in all cases.?5 
In a case when the judge had previously 
recused himself because a party had been 
clerk of the court for many years, the 
court found that the judge should have 
recused himself in a subsequent suit involv- 
ing the same party for a real estate broker’s 
commission.”6 A “blanket order” is inap- 
propriate, however, and recusal must be 
on a case-by-case basis.27 

A personal attack on a judge does not 
disqualify him from proceeding. Not even 
the filing of a civil lawsuit against a judge 
by a party in another case before him 
requires the judge to step asrde automati- 
cally.28 

When a lawyer or party and the judge 
in the case have such an unfriendly or 
hostile relationship that it adversely affects 
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his client’s rights, the judge must recuse 
himself.29 If the animosity of a judge 
toward a lawyer poisons the judge’s rela- 
tionship with the lawyer’s firm, the judge 
should recuse himself in all the firm’s 
cases.39 A feud between a judge and a law 
firm may provide grounds for recusal, if 
the motion to recuse contains a detailed 
history of the feud.?! 

In cases involving judicial campaigns, 
the judge should reflect upon whether he 
has become “personally embroiled” in a 
controversy as a result of the campaign.32 
If his personal feeling prevents his objec- 
tivity in a case involving a party, lawyer 
or issue involved in the campaign, grounds 
for recusal exist. 


Conclusion 

As indicated by the cases involving 
alleged bias and prejudice resulting from 
a judge’s relationships, the appearance of 
a campaign participant in a case should 
not disqualify the judge from proceeding, 
absent special circumstances such as an 
appearance by the judge’s campaign treas- 
urer. Despite speculation to the contrary, 
the flow of campaign contributions from 
lawyers to judicial candidates should con- 
tinue to promote the best qualified candi- 
dates for the bench. 

However, continuing controversy engen- 
dered by Breakstone, heightened by the 
dissenting opinions of Judge Nesbitt and 
Judge Schwartz, may provide the catalyst 
needed to replace judicial elections with 
merit selection and retention for Florida’s 
trial judges. If that happens, Breakstone 
could be the keystone case for judicial 
election reform.O 


! Two cases, Breakstone v. MacKenzie and 
Superkids Bargain Stores, Inc., v. MacKenzie 
were consolidated for consideration en banc; 
with five judges in the majority and four judges 
dissenting, the opinion en banc is reported at 
14 F.L.W. 2223 (Fla. 3d D.C.A. 1989). The 
panel decision in Breakstone v. MacKenzie is 
reported at 13 F.L.W. 2595 (Fla. 3d D.C.A. 
1988). 
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5 See Caleffe v. Vitale, 488 So.2d 627, 629 
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6 See McDermott v. Grossman, 429 So.2d 
393 (Fla. 3d D.C.A. 1983). 

7Committee on Standards Governing 
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Management Corp. of America, Inc. v. Gross- 
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18 Tq. at 2223, 2230. 

19 See Micale v. Polen, 487 So.2d 1126 (Fla. 
4th D.C.A. 1986). 

20 See Amendments to the Rules of Civil 
Procedure, 458 So.2d 245, 247 (Fla. 1985). 

21 Fra. R. Civ. P. 1.432; Fira. R. Crim. P. 
3.230; Fia. R. Juv. P. 8.320, 8.850, 8.870(e), for 
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judicial disqualification for certain courts, is 


currently drafting a proposed rule on disqualifi- 
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1976); Brewton v. Kelly, 166 So.2d 834 (Fla. 
2d D.C.A. 1964). 

24 See In re Estate of Carlton, 378 So.2d 
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(1980). 

25 See McGibeny v. Smith, 524 So.2d 713 
(Fla. Sth D.C.A. 1988); Leigh v. Smith, 503 
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26 Marlin v. Williams, 385 So.2d 1030 (Fla. 
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The New Offer of 
Judgment Rule in Florida: 
What Does One Do Now? 


n July 27, 1989, in response to 
a petition of the Civil Proce- 
dure Rules Committee of The 
Florida Bar, the Florida Su- 
preme Court issued an opinion adopting 
a new Offer of Judgment Rule (Civil 
Procedure Rule 1.442), effective January 
1, 1990.2 
The new rule is expressly aimed at the 
resolution of “confusion created by the 
enactment of F.S. §768.79 and §45.061 
and their uncertain relationship to [the 
existing] Rule 1.442.”3 Yet, the court’s 
express refusal to address the constitu- 
tionality of the statutes may leave some 
uncertainty as to the application of the 
new procedure. This article, therefore, will 
examine the genesis and history of the offer 
of judgment procedures, both judicial and 
legislative, and analyze the Supreme Court’s 
opinion, to assist practitioners in the inter- 
pretation and use of this device. 


The History and Purpose of 
Offer of Judgment Procedures 

Offer of judgment procedures are de- 
signed to encourage the settlement of 
litigation whenever possible by imposing 
a sanction against a party who fails to 
accept a timely offer that is more favor- 
able than the offeree’s ultimate recovery.* 
Offer of judgment procedures have a long 
history in American jurisprudence, dating 
back to the beginning of the 20th century.5 

The first offer of judgment procedure 
enacted in Florida was Rule 1.442, Florida 
Rules of Civil Procedure, adopted by the 
Florida Supreme Court in 1972. The rule 
was identical to Rule 68, Federal Rules of 
Civil Procedure, providing for an award 
of costs where a plaintiff rejected a defen- 
dant’s offer that was greater than the 
judgment ultimately entered. The rule ap- 
plied only to offers made by parties de- 
fending claims, not by parties asserting 
claims. 

Thirteen years later, the Florida legisla- 
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ture passed its own offer of judgment 
procedure, F.S. §768.585, applicable only 
to medical malpractice cases.’ In 1986, the 
legislature replaced §768.585 with §768.79, 
broadening the application of its offer of 
judgment -procedure to all actions for 
damages, whether in tort or in contract.’ 
One year later, the legislature passed yet 
another offer of judgment statute, §45.061, 
applicable to all actions except as other- 
wise provided.? 

The legislative enactments surpassed the 
judicial offer of judgment procedure by 
enabling either party to make the offer (a 
“demand for judgment” by a claimant and 
an “offer of judgment” by a respondent), 
and by increasing the sanction to attor- 
neys’ fees plus costs. 

The purpose of all three offer of judgment 
procedures is the same—to encourage set- 
tlement of cases and thereby reduce the 
delay and costs associated with litigation. 
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The Confusion Caused by the 
Conflicting Procedures 

Although the purpose of the rule and 
the two statutes was the same, the proce- 
dures by which they attempted to serve 
that purpose were significantly different. 
In addition to the bilateral use of the 
procedure afforded by the statutes (per- 
mitting offers by both plaintiffs and defen- 
dants) and the more substantial sanc- 
tions (attorneys’ fees as well as costs) the 
statutes also provide a different method 
for the triggering of the sanctions. 

Under the old rule, the cost sanction 
was triggered whenever the judgment ob- 
tained was less favorable than the offer. 
In contrast, under §768.79, sanctions are 
triggered only if there is more than a 25 
percent divergence between the offer and 
the ultimate judgment after trial. Under 
§45.061, sanctions are determined by 
whether the offer was “unreasonably” re- 
jected, a required finding where the differ- 
ence exceeds a similar formula calculation, 
but otherwise within the trial court’s dis- 
cretion if it finds that there was “unneces- 
sary delay and needless increase in the 
cost of litigation.” 

In addition, Section 768.79 requires the 
trial court, in determining the reasonable- 
ness of the attorneys’ fee sanction, to 
examine a list of substantive factors not 
present in the other statute or in the rule.!° 

The result of these three available, but 
materially different, procedures not only 
gave rise to articles and seminars trying 
to explain to lawyers how they differ, but 
induced conservative lawyers interested in 
utilizing the procedure to make simultane- 
ous demands under all tree, ultimately 
leaving to the courts the problem of 
sorting it all out.!! 


The Bar Committee’s Petition 
In an effort to resolve the conflict and 

confusion generated by the three proce- 

dures, and in response to a specific request 
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from the Supreme Court to express its 
views on the subject, The Florida Bar’s 
Civil Procedure Rules Committee filed a 
petition on November 1, 1988, seeking 
two forms of relief: first, invalidation of 
the legislatively-enacted offers of judg- 
ment, on the grounds that they unconsti- 
tutionally usurped the judiciary’s exclusive 
power to adopt rules for practice and 
procedure in the courts; and second, amend- 
ment of the existing Rule 1.442 to make 
it bilateral and to strengthen the sanction. 
The result, under the committee’s petition, 
would have been a single strengthened 
procedure, contained in and governed by 
the Rules of Civil Procedure, that could 
be used by any party. 

The committee’s proposal was premised 
upon the following concepts: (1) that an 
offer of judgment is procedural, and that 
the court can enforce such procedures by 
sanctions, including but not limited to 
attorneys’ fees; (2) that the existing rule 
was too weak, both in its unilateral form 
and because costs sanctions are too insig- 
nificant to induce an offeree to take an 
offer seriously; and (3) that the sanction 
procedure could substantially defeat its 
purpose if it required significant post-trial 
litigation in order to determine its amount. 

The solution ultimately adopted by the 
committee, by vote of 20 to 4, made the 
rule bilateral and imposed a sanction 
based upon 15 percent of the amount of 
the offer (the four dissenting votes repre- 
senting proponents of a fee sanction, but 
otherwise in full agreement with the 
committee’s proposal). 

The majority opted for a fixed sanction 
for three reasons: (1) because it does not 
interfere with the growing number of cases 
in which prevailing party attorneys’ fees 
already are provided; (2) because a fixed 
sanction, as opposed to attorneys’ fees, 
lets the offeree know immediately what his 
sanction will be if he rejects the offer; and 
(3) because an automatic sanction deter- 
mined by a set formula obviates the neces- 
sity for extensive post-trial proceedings 
for subjectively determined sanctions, which 
could generate further, independent litiga- 
tion. 


The Bar’s Reactions 

Both the Board of Governors of The 
Florida Bar and the executive council of 
the Trial Lawyers Section supported the 
committee’s petition to the extent that it 
sought to invalidate the two statutes as 
unconstitutional, but disagreed with the 
proposal for sanctions, urging that Rule 
1.442 be amended solely to make its use 


bilateral, but leaving sanctions the same 
(costs only). 

The members who expressed themselves 
adversely to the committee’s position at 
meetings of the Board of Governors and 
executive council made it clear that their 
opposition was based upon their dislike 
of offers of judgment generally, and their 
evident desire to emasculate the procedure 
as presently available, by reducing (through 
elimination) the statutory attorneys’ fees 
and expenses sanction to the existing rule 
sanction of simple taxable costs. The most 
clearly expressed reason for this opposi- 
tion was the fear of lawyer liability to 
clients who are subject to sanctions. 

Curiously, as a fall-back position before 
the Supreme Court, in the event the court 
determined to grant a sanction, the Board 
of Governors proposed a similar rule to 
that proposed by the committee, including 
a percent sanction.'2 The only significant 
differences were in the amount of the 
percentage and in the formula for entitle- 
ment, both calculated somewhat differ- 
ently. 

The proposal of the Civil Procedure 
Rules Committee was endorsed in every 
respect by the Florida Defense Lawyers 
Association Civil Rules Committee. 


The Supreme Court’s 
Resolution 

The Supreme Court was persuaded by 
none of the proponents, and decided to 
chart its own course. 

Obviously troubled by the “nonadver- 
sarial” nature of the committee’s petition, 
the court was uncomfortable in confront- 
ing the challenge to the constitutionality 
of the statutes, a matter that received 
considerable attention at oral argument. 
Thus, despite the unanimity of committee 
and Bar on the invalidity of the legislative 
enactments, and despite the court’s ac- 
knowledgment of “the confusion created 
by the [statutes],” and notwithstanding the 
court’s agreement that the statutes “im- 
pinge upon this Court’s duties in their 
procedural details” (emphasis by the court), 
the court “decline[d] to address the consti- 
tutionality of the purely substantive as- 
pects” of the statutes.'3 Unfortunately, the 
court did not specify which aspects of the 
statutes were “purely substantive.” 

And, while the Supreme Court did not 
expressly rule that the statutes are uncon- 
stitutional, the opinion concluded that 
“[t]o the extent the procedural aspects of 
new Rule 1.442 are inconsistent with 
§768.79 and 45.061, the rule shall 
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supersede the statutes.”!4 However, the 
opinion, onc? again, did not identify which 
aspects are “procedural,” other than the 
time limit for acceptance of an offer.!5 

As for the “new Rule 1.442,” the court 
implicitly recognized the committee’s con- 
cerns about the need both for bilateral 
effect and stronger sanctions, effectuating 
the former and opting for attorneys’ fees 
and expenses (expressly not limited to 
taxable costs) as the sanctions.'!® The 
rejection of a fixed percent sanction ap- 
peared to be grounded upon the court’s 
concern that this might be construed as a 
“fine” rather than a sanction, and thus as 
substantive rather than procedural. 

The process for sanction determination 
under the new rule is considerably more 
complex than anything in the statutes. 
The court’s rule contains two require- 
ments in subsection (h)(1) just to invoke 
the trial court’s discretionary power to 
award sanctions. First, the rejected offer 
must exceed or be exceeded by the judg- 
ment using the same 25 percent formula 
as the statutes, but without the same effect 
of presumptive unreasonableness; and, sec- 
ond, the trial court must find that the 
sanctioned party has unreasonably re- 
jected the offer “resulting in unreasonable 
delay and needless increase in the cost of 
litigation.”!7 

Subsection (h)(2) of the new rule then 
goes on to require that the determination 
of entitlement (although already covered 
in the preceding subsection) and the deter- 
mination of amount (although the previ- 
ous subsection says “equal to” reasonable 
attorneys’ fees and expenses), are to be 
made based upon 10 separately enumer- 
ated factors to be evaluated by the trial 
court!8 (although the authors have diffi- 
culty conceiving of circumstances in which 
one of those factors, the first requirement 
of subsection (g), could be met). 


The Substance v. 
Procedure Debate 

The most troubling aspect of the 
Supreme Court’s decision, alluded to above, 
results from its treatment of the constitu- 
tional issue and its determination to over- 
ride conflicting procedural aspects of the 
statutes, without identifying which aspects 
were superseded. 

We are unable to construe the court’s 
intent other than to infer that the only 
“purely substantive aspect” of the statutes 
is the sanction, or what the court might 
characterize as a substantive right con- 
ferred by the legislature when the statu- 
tory procedures are followed and the 
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conditions met.!9 That would leave every- 
thing else in the category of “procedural 
aspects.” 

Conceptually, and legally, the court was 
not, in our view, compelled to take such 
a position. While attorneys’ fees unques- 
tionably can be granted by the legislature 
as a substantive right, the Supreme Court 
is well within its constitutional authority 
in providing for the assessment of attor- 
neys’ fees as a sanction for disobedience 
of its procedural rules,” regardless of how 
the court may feel about the fixed percent- 
age sanction proposed by the committee.?! 

If the court’s invalidation (by its “super- 
seding” language) of conflicting “proce- 
dural aspects” of the statutes means that 
litigants must follow the new offer of 
judgment rule in order to attain the bene- 
fits afforded by the statutes (which are 
also provided by the rule), then the court 
is effectively ruling that the legislature can 
provide a sanction for violation of the 
court’s rule (i.e. for the unreasonable re- 
jection of an offer or demand for judg- 
ment). Yet, while evidently concluding 
that the statutory sanction is substantive 
rather than procedural, the court has 
included the same sanction in its own rule, 
rather than simply setting forth the proce- 
dure under which the statutes’ sanctions 
can be invoked. 

The practical effect of the court’s man- 
ner of dealing with the substantive/ 
procedural issue is where the principal 
confusion in the application of the new 
rule will arise.22 

The relatively easy part will relate to 
obviously procedural requirements, such 
as time requirements for the making of 
offers and acceptances, which should now 
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en § be soverned by the rule. Other areas are 


not so simple. 


The Discretionary Aspect 
of Sanctions 

The most significant problem arises with 
respect to entitlement to sanctions. The 
new rule provides that the sanctions are 
purely discretionary with the circuit judge 
(“. . . the court may impose sanc- 
tions . . .”) (§ h(1), emphasis added). 
Although similar discretionary power is 


granted under §45.061,23 §768.79 provides 


that a party is absolutely entitled to the 
sanction when the conditions are met 
(“...the defendant shall be entitled to 
recover reasonable costs and attorney’s 
fees...[the plaintiff] shall be entitled to 
recover reasonable costs and attorney’s 
fees....”) (§768.79(1)(a), emphasis added). 

Presumably, the conferring of the right 
to attorneys’ fees must be construed as 
substantive under the Supreme Court’s 
opinion. Thus, notwithstanding the lan- 
guage of procedural “superseding,” any- 
one offering or demanding a judgment 
after January 1, 1990, who wants to assure 
receiving the benefits if circumstances per- 
mit, will be compelled to act under §768.79, 
whether or not an offer or demand is also 
made under the new rule or the other 
statute. 


The Amount of Sanctions 

A second problem arises with respect 
to the determination of the amount of 
sanctions. The new rule seems internally 
contradictory in this respect, providing in 
subsection (h)(1) that sanctions are “equal 
to” reasonable fees and costs of litigation, 
but in subsection (h)(2) permitting a judge 
to consider 10 factors in determining not 
only entitlement, but also the amount of 
the sanction. §768.79(2)(b) provides for 
similar evaluations in determination of the 
reasonableness of the fees provided, al- 
though §45.061 does not.” This suggests 
that an offer should still be made under 
§45.061 to protect the substantive right to 
a fee recovery that might not be permitted 
by operation of the new court rule. 


Inapplicability where Attorneys’ 
Fees are Already Available 

One of the specific reasons for the Civil 
Procedure Rules Committee’s recommen- 
dation of a sanction other than attorneys’ 
fees was to avoid the confusion that 
results from the application (or lack of 
application) of a fees sanction in the 
growing number of cases in which prevail- 
ing party attorneys’ fees are available by 
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law. The statutes do not address this issue. 

The Supreme Court, however, expressly 
stated in a footnote to the sanction sub- 
section: 

Obviously, if attorneys fees are otherwise 
obtainable, this rule would not permit a double 
recovery of attorneys’ fees.75 
The application of this principle is clear 
in the case where the prevailing party, 
entitled to attorneys’ fees by statute or 
contract, is also the offeror whose offer 
was unreasonably rejected, since he is 
already being compensated (and his oppo- 
nent penalized) for having to continue 
what otherwise proved to be unnecessary 
litigation. 

The potential question arises where the 
prevailing party is found unreasonably to 
have rejected an offer or demand for 
judgment, with the result of unnecessarily 
prolonging the time and cost of the litiga- 
tion, yet is still entitled to prevailing party 
fees as the ultimate winner. Ideally, in 
such a situation, the losing party/ offeror 
should have his fees paid for the period 
after the unreasonable rejection, or at the 
very least, have prevailing party fees termi- 
nate for that period. The Supreme Court’s 
footnote, therefore, would best be con- 
strued as applying only to preclude double 
recovery for a prevailing party/ offeror. 
However, because the opinion was not 
explicit in this aspect, litigants that make 
or evaluate offers in this context will be 
uncertain as to their ultimate risk, further 
reducing the efficacy of the offer of judg- 
ment procedure. 


The Bottom Line 

Given the uncertainty inherent in the 
Supreme Court’s decision (especially in 
the substantive/ procedural distinction), and 
in the absence of judicial clarification, 
lawyers hoping to obtain the maximum 
advantage from an offer of judgment may 
still feel compelled, in prudence, to make 
offers under all three procedures. An offer 
must be made under the rule because the 
procedural aspects of the statutes (what- 
ever those may be), have been superseded. 
An offer should be made under §768.79 
because that procedure is the only one in 
which an award is apparently nondiscre- 
tionary. And an offer should also be made 
under §45.061, because it apparently is the 
only procedure that awards all costs and 
fees, without requiring the evaluation of 
qualitative, subjective factors (including 
whether the offer was made in good faith). 

Overall, it seems clear, assuming that 


offers of judgment are an effective means 
by which to reduce and/or shorten unnec- 


essary litigation, that the Supreme Court 
has come a long way in strengthening the 
effectiveness of its prior rule. But in so 
doing, it seems equally clear that it has 
failed to attain the objective of resolving 
the confusion created by the statutes, 
and may have simply exacerbated the 
problem.0 


' This article is derived in substantial part 
from a prior commentary by Mr. Berman 
published by The Review Publications on August 
28, 1989, in the Miami, Broward and Palm 
Beach Reviews. It is published in this revised 
form with the Review’s permission. 

2 The Florida Bar Re: Amendment to Rules 
of Civil Procedure, Rule 1.442 (Offer of Judg- 
ment), 14 F.L.W. 397 (Fla. Aug. 4, 1989). A 
“Revised Opinion” was issued by order dated 
November 7, 1989, on motions for rehearing. 
There was no change in the opinion, itself, and 
only a nonsubstantive, drafting change in the 
rule. In the absence of a citation for the Revised 
Opinion at the time of preparation of this 
article, all references herein will be to the 
original opinion and rule. 

3 Td. at 398. 

4 See Cheek v. McGowan Elec. Supply 
Co., 511 So.2d 977, 981 (Fla. 1987). 

5 The United States Congress first adopted 
an offer of judgment procedure in 1938. See 
Rule 68, Fed. R. Civ. P. When adopted in 1938, 
Rule 68 was entirely new to the federal system, 
but was already in practice in several states. See 
Wright & Miller, Federal Practice and Proce- 
dure: Civil §3001 (1973). The Official Commen- 
tary to Federal Rule 68 noted offer of judgment 
procedures which were then in effect in Minne- 
sota, Montana, and New York. 

6In re The Florida Bar: Rules of Civil 
Procedure, 265 So.2d 21, 40-41 (Fla. 1972) 
(enacting Rule 1.442, effective on January 1, 
1973). The rule was amended in 1980 to pre- 
clude its applicability to certain domestic ac- 
tions and to clarify the procedure for filing 
offers of judgment. The Florida Bar: In re 
Rules of Civil Procedure, 391 So.2d 165, 173-74 
(Fla. 1980) (specifying that offers of judgment 
would not be filed unless accepted or until final 
judgment was rendered, which was implicit in 
the prior rule, and excluding from the rule 
actions related to dissolution of marriage, ali- 
mony, nonsupport and child custody). 

7 See Fria. Stat. §768.585 (1985), enacted 
by Laws 1985, c. 85-175, §16. 

8 See Fra. Stat. §768.79 (1986), enacted 
by Laws 1986, c. 86-160, §58. §768.79 was 
effective July 1, 1986. 

9 See Fra. Stat. §45.061 (1987), enacted 
by Laws 1987, c. 87-249, §1. 

10 Along with other relevant factors, the 
court must consider: 

1. The then apparent merit or lack of 
merit in the claim that was subject to the 
offer. 

2. The number and nature of offers made 
by the parties. 

3. The closeness of questions of fact and 
law at issue. 

4. Whether the offeror had unreasonably 
refused to furnish information necessary to 
evaluate the reasonableness of the offer. 

5. Whether the suit was in the nature of a 


test case presenting questions of far-reaching 

importance affecting nonparties. 

6. The amount of the additional delay cost 
and expense that the offeror reasonably 
would be expected to incur if the litigation 
should be prolonged. 

Section 768.79(2)(b), Florida Statutes. 

'l See, e.g., Warren, Too Much of a Good 
Thing: Offers of Judgment or Settlement in 
Florida, X1V Tue Apvocate 2 (April 1988) 
(noting that the existence of two statutes and 
one rule had fostered confusion, among other 
things, as to the relation among, and the proper 
selection between, the different procedures). 

'2The Board of Governors’ position was 
proposed by a subcommittee chaired by Board 
member William F. Blews of St. Petersburg. 

13 The Florida Bar Re: Rule 1.442, 14 F.L.W. 
at 398. 
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law at issue; 

d. whether a party unreasonably refused 
to furnish information necessary to evaluate 
the reasonableness of an offer; 

e. whether the suit was in the nature of a 
test case presenting questions of far-reaching 
importance affecting nonparties; 

f. the fact that, at the time the offer was 
made and rejected, it was unlikely that the 
rejection would result in unreasonable cost 
or delay; 

g. the fact that a party seeking sanctions 
has himself unreasonably rejected an offer 
or counteroffer on the same issues or en- 
gaged in other unreasonable conduct; 

h. the fact that the proceeding in question 
essentially was equitable in nature; 

i. the lack of good faith underlying the 
offer; or 

j. the fact that the judgment was grossly 
disproportionate to the offer. 

19 This conclusion is suggested by the Court’s 
statement that: “While we agree that this Court 
has authority to create rules imposing sanctions 
and requiring payment of costs and attorneys 
fees when a party violates the rules, it is not so 
clear that a sanction is ‘procedural’ when it 
imposes a ‘fine’ based on a percentage of an 
unaccepted offer, . . .” Id. 

20 See, e.g., FLa.R.Civ.P. 1.380 (sanctions, 
including attorneys’ fees, for failure to make 
discovery in civil proceedings); Fla.W.C.R.P. 
4.150 (sanctions, including costs and attorneys’ 
fees, for violations of workers’ compensation 
rules); FLa.R.Juv.P. 8.070(i) (sanctions for fail- 
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ure to make discovery in juvenile proceedings); 
and Fia.R.App.P. 9.410 (sanctions, including 
costs and attorneys’ fees for violating appellate 
rules). 

21 Henry Trawick, a Sarasova attorney, dis- 
agrees. Mr. Trawick argued that a fixed sanc- 
tion (or even an award of attorneys’ fees) is 
substantive and thus may only be provided by 
the legislature. See The Florida Bar News, 
August 15, 1989, at pg. 3 (“I think that 
[rejecting the propescd sanctions] was the only 
thing they [the Court] could do. They have no 
authority to cut somebody’s verdict. I don’t 
think they’ve got the right to award attorneys’ 
fees either. That has to be done by statute.”). 

22 Presumably, the Supreme Court could 
have gone the other way, held that the statutes 
are substantive in every respect, and repealed 
the offer of judgment rule. Then, like §57.105, 
which establishes an attorneys’ fees sanction for 
frivolous litigation, the subject statutes would 
provide a similar sanction for the unreasonable 
refusal to accept a settlement. This approach, 
however, would, in a similar way, unnecessarily 
prolong litigation and greatly reduce the effi- 
cacy of the offer of judgment procedure. 

23 §45.061(2) provides that the court “. . . 
may impose an appropriate sanction upon the 
offeree.” 

24 §45.061(3)(a) requires the court, in deter- 
mining the amount of any sanction to be 
imposed, to award reasonable attorneys’ fees, 
among other things. 

25 Note I to subsection (h)(1), 14 F.L.W. at 
399. 
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pecial districts in Florida have 
existed since the early part of 
this century and their creation 
has occurred unabated since that 
time.' Special district’s primary appeal is 
its ability to provide a service with greater 
flexibility in generating necessary revenues 
and creating appropriate administrative 
structures. They exist in many forms and 
locations and for a variety of special 
purposes. Recent legislative concern about 
irresponsible proliferation, lack of infor- 
mation, inconsistent coding, and the 
absence of statutory provisions considered 
essential for the accountable creation and 
operation of these special purpose local 
governments led to passage of the “Uni- 
form Special District Accountability Act 
of 1989,” which became effective on Octo- 
her 1, 1989.2 The act, to be codified in 
F.S. Ch. 189 (1989), consolidates many 
provisions of existing law and provides for 
the central location for statutes relating 
to the formation and accountability of 
special districts. Six major areas are ad- 
dressed in the act: definitions, creation, 
elections, participation in local govern- 
ment comprehensive planning, bond 
issuance, and state responsibility regard- 
ing information and technical assistance. 
This article discusses these areas as well 
as conforming changes made to other 
sections of the law. The article also points 
out practical tips and potential ambigui- 
ties that may exist. 


Provisions of 1989 Law 

The definitions relating to special dis- 
tricts, are substantially revised to eliminate 
conflicts and inconsistencies.> The new 
law provides uniformity throughout the 
statutes, cross-referencing the new defini- 
tions that will be codified in F.S. Ch. 189 
to Chs. 121, 200, and 218. It recognizes the 
importance of definitional matters in de- 
termining the purpose of special districts 
in relation to other general-purpose local 
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governments. A special district is now 
defined as a local unit of special purpose 
government, within a limited boundary, 
created not only by general law or special 
act, but also by local ordinance, or by rule 
of the governor and cabinet. Specifically 
excluded are school districts, community 
college districts, special improvement dis- 
tricts created under F.S. §218.17 (1987), 
municipal service taxing units and benefit 
units created pursuant to F.S. §125.01 
(1987), as amended,‘ and a board provid- 
ing electrical service which is a political 
subdivision of a municipality or part of a 
municipality. The independent-dependent 
special district distinction is improved with 
greater specificity.5 In order for a special 
district to have dependent status, at least 
one of four criteria must be met: (1) The 
governing body membership is identical 
to the governing body of a single munici- 
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pality or county; (2) all members of its 
governing body are appointed by the 
governing body of a single county or 
municipality; (3) the members of the gov- 
erning body are subject to removal by the 
governing body of a single county or 
municipality; or (4) the district’s budget 
requires approval through an affirmative 
vote or can be vetoed by the governing 
body of a single county or municipality. 
Any special district not meeting these 
requirements, as well as multicounty spe- 
cial districts, are considered independent. 

In the section specifying creation, the 
act identifies minimum requirements that 
must be in the charter of all independent 
special districts created by general law or 
special act. The previous preemption lan- 
guage, along with all other special district 
references found in F.S. Ch. 165 (1987) 
has been deleted. A new prohibition, based 
on the legislature’s authority under 
§11(a)(21), Art. III of the Florida Consti- 
tution, prohibits the creation of independent 
special districts by general or special laws 
that do not conform to the act’s minimum 
requirements and other specified election, 
bonding, reporting, and notice and public 
meeting requirements of the act. Depend- 
ent special districts may no longer be 
created by special act of the legislature. 
Instead, charters can only be adopted by 
ordinance by a county or municipality 
having jurisdiction over the area affected.’ 
The act contains an inventory of general 
laws that authorize the creation of inde- 
pendent special districts by local 
governments and by rule of the governor 
and cabinet. The act also states that 
regional special districts may be created 
by combinations of counties, municipali- 
ties, and political subdivisions when 
authorized in general law. 

Another major area of the act refers to 
elections of special district governing 
boards. The more general provisions re- 
quire dependent special districts having 
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elected governing boards to have their 
elections conducted by the supervisor of 
elections of the county within which the 
district is located.® These elections, as well 
as those for multicounty special districts, 
must be held in accordance with the 
Florida Election Code, F.S. Chs.97 through 
106 (1987), as amended. Independent spe- 
cial districts that are located entirely within 
one county have the option of conducting 
their elections by that county’s supervisor 
of elections. If the district opts to do so, 
the election procedures must be consistent 
with certain statutory provisions as re- 
quired by the act.? An independent special 
district not conducting its election through 
the supervisor of elections must report to 
the supervisor in a timely manner the 
purpose, date, authorization, procedures, 
and results of each election. 

Special provisions, which do not take 
effect until July 1, 1990, apply to those 
special districts that elect their governing 
boards on the basis of one vote for each 
acre of iand owned.!° The procedures 
provide a mechanism by which these dis- 
tricts can convert to a popular, or one- 
person/one-vote, election basis. They may 
be utilized immediately if a district meets 
three specified threshold requirements, not- 
withstanding any other effective dates 
within the act. Additionally, as an alterna- 
tive to meeting any conversion requirements 
in the act, a special district may request 
the local legislative delegation representing 
the area to modify the district’s charter 
by special act to provide for a “more 
equitable basis of election.” If this is 
accomplished before the end of the 1990 
legislative session, districts having these 
types of election charters will be exempt 
from the conversion procedures. On July 
1, 1990, one acre/one vote conversion 
procedures will be in effect, thereby pro- 
viding the exclusive procedures for gradual 
conversion, upon referendum, based on 
the percentage of the district’s area that is 
determined to be urban.!! 

Regarding local government compre- 
hensive planning, local general-purpose 
governments previously had the burden 
of obtaining information from independ- 
ent special districts for planning purposes. 
The act shifts the burden to independent 
special districts to produce necessary in- 
formation.!2 As of March 1, 1991, 
independent special districts are to submit 
annually a public facilities report to each 
of the local general purpose governments 
in which the district is located. Those 
districts creaied after March 1, 1990, shall 
submit their facilities report within one 


44 THE FLORIDA BAR JOURNAL/JANUARY 1990 


While the new 
definitions should 
eliminate confusion 
... conflicts in the 
application of the 
new definition .. . 
should be 
anticipated 


year after their creation. Local general 
purpose governments, in preparing or re- 
vising their local government comprehensive 
plans, may rely on the public facilities 
report. A new provision also requires that 
special district activities be consistent with 
the applicable local government compre- 
hensive plan. These activities include the 
construction or expansion of a public 
facility or any major alteration affecting 
the quantity or quality of the level of 
service of a public facility. While the 
consistency requirement provides further 
clarification of the role of special districts 
in local government comprehensive plan- 
ning,'3 local general purpose governments 
are not given any additional control over 
district activities.'4 

Finally, additional requirements are pro- 
vided relating to the issuance of general 
obligation and revenue bonds by special 
districts. New criteria must be met at the 
closing of the sale of bonds not requiring 
referendum approval.'5 Special districts 
must provide evidence to the Department 
of Community Affairs that such bonds 
have met at least one of four criteria 
designed to further ensure bond repay- 
ment. A procedural change also requires 
a hearing by the Legislative Auditing 
Committee when the statutory bond issu- 
ance notice requirements are not met.!6 


Practical Tips and 
Points of Interest 

There are certain practical points that 
warrant discussion. For example, the Spe- 
cial District Information Program (SDIP), 
located in the Department of Community 
Affairs, will serve as the primary clearing- 
house for information on special districts 
in Florida. While a special district fee of 


up to $175 will be charged,!7 the SDIP 
office is required to organize a number of 
activities which should potentially assist 
special districts. First and foremost, the 
SDIP office must prepare an “official list” 
of special districts and determine the inde- 
pendent or dependent status of each special 
district. Special districts should be current 
in their reporting requirements to the 
department. A biennial conference will 
explain reporting requirements and con- 
duct training sessions on budget preparation 
and bond issuance.!® In addition, the 
SDIP handbook on special districts should 
be a useful reference. 

While the new definitions should elimi- 
nate confusion and enhance accountability, 
conflicts in the application of the new 
definitions by the SDIP should be antici- 
pated. For example, a local entity may 
determine that it is not a special district, 
contrary to an SDIP interpretation. Simi- 
larly, certain independent special districts 
may find their status to be inconsistent as 
determined by the official list. Because the 
status determinations must occur on a 
district-by-district basis, it is difficult to 
predict the number and types of districts 
that will experience a shift in status. 
However, it appears that library districts, 
fire control districts, downtown develop- 
ment authorities, and other bond issuance 
authorities,!? as well as counties and cities 
within which these types of districts are 
located, should be particularly vigilant in 
their monitoring of SDIP status determi- 
nations. If the SDIP status determination 
is not consistent with the status submitted 
by a special district, the procedures speci- 
fied in the act should be followed to 
resolve a discrepancy. In most instances, 
this will require a modification of the 
district’s governing board composition, 
precipitating the need for an amendment 
to a special district’s charter. 

Unless minimum standards are met, a 
new independent special district may not 
be created by a city, a county, or the 
legislature. If the creation of a new special 
district is being contemplated, it may be 
advisable to submit the approach for 
creating the special district and the word- 
ing of the charter to the SDIP. The act 
requires the SDIP to make a determina- 
tion of the status of the proposed special 
district within 60 days after receipt of the 
creation document. Discussing special dis- 
trict creation with SDIP staff should save 
time and avoid pitfalls. Also, counties and 
cities, in which the proposed special dis- 
trict will be located, should be involved in 
discussing why and how a new special 
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district should be created. If a special act 
is pursued, consistency with appropriate 
local government comprehensive plans will 
be considered in the legislative process. 

The bond issuance provisions were en- 
acted in order to ensure greater 
accountability on the part of special dis- 
tricts. While bond validation is not required, 
it is anticipated that the new requirements 
might increase the expenses associated 
with the issuance of bonds.2° For small 
bond issues these additional expenses could 
be onerous. 

The general election provisions intro- 
duced in the act are basic and ensure 
accountability where previously there was 
none. Compensation of a county supervi- 
sor of elections for services rendered is still 
required in general law?! and a careful 
evaluation should be made of what these 
expenses might be for special districts that 
conduct frequent elections or use a one-acre/ 
one-vote principle. The provisions in the 
act that “spell out” the procedure for 
conversion from a one-acre/ one-vote prin- 
ciple to a one-person/one-vote principle 
are primarily directed toward water con- 
trol districts that are experiencing a 
metamorphosis from a single-purpose dis- 
trict to a form of “development” district. 
As noted previously, there is a “window 
of opportunity” for those special districts 
interested in shifting from a one-acre/one- 
vote principle to a more equitable election 
process during the 1990 legislative session. 
When evaluating the expenses in imple- 
menting the conversion process, resolving 
differences by special act might be the best 
approach. 

The public facilities requirements in the 
act should contribute to the compre- 
hensiveness of the local government plans 
that will be amended in the future. These 
provisions allow adequate time for special 
districts to allocate sufficient funds in their 
budgets for preparing and transferring the 
required information. As specified in the 
new law, certain special districts are per- 
mitted to submit substitute plans if they 
meet the criteria for a public facilities 
report. These substitutions should be used 
in order to eliminate duplication of effort 
and unnecessary costs. 


Remaining Issues 
and Ambiguities 

While the new act dispelled any ambigu- 
ity that an independent special district 
may be created by special act, whether the 
legislature must abide by the specific cir- 
cumstances under which a special act may 
create an independent special district pre- 


sents a potentially significant issue. The 
implications go to the heart of legislative 
purpose and intent expressed in the act.22 
The creation provisions prohibit the crea- 
tion of certain independent special districts 
by special act or general law of local 
application that do not conform to certain 
requirements as specified in the new law. 
This prohibition, enacted directly pursu- 
ant to the state constitution,”3 is a general 
law provision implementing the constitu- 


tion and thus itself has the effect of a 
constitutional prohibition. Therefore, this 
prohibition, is binding on the legislature, 
but only to the extent permitted by the 
applicable constitutional provision. 
Herein lies a dilemma. Section 11(a)(21), 
Art. III of the Constitution, which forms 
the basis for the new general law creation 
prohibition, is subject to two different 
interpretations.24 This section prohibits 
any special law or general law of local 


Now Getting A 
Court Bond Is As Easy 
As Lifting A Finger. 


GHI JKL 
=) 
PRS TUV WXY 


1-800-274-BOND 


Now getting any bond needed in a civil practice is as 
easy as lifting a finger, because JURISCO will do all of 
the work; all you have to do is call. 


e All Court & Probate Bonds ¢ Immediate Availability 


Endorsed by: 


PO. Drawer 12939, Tallahassee, FL 32317-2939, 1-800-274-2663 


THE FLORIDA BAR JOURNAL/JANUARY 1990 45 


: 
| 

— 


application pertaining to: “Any subject 
when prohibited by general law passed by 
a three-fifths vote of the membership of 
each house. Such law may be amended or 
repealed by like vote.” [emphasis supplied] 

There are two views on this provision. 
One view, as expressed in a 1983 Florida 
Attorney General Opinion,” is that “such 
law” does not necessarily mean by a 
three-fifths vote of each house on a matter 
of general law, but rather could be by a 
three-fifths vote of each house on a special 
act. Under this interpretation, the general 
law provision implementing the constitu- 
tional prohibition could be amended not 
only by a general law enacted by a three- 
fifths vote of the membership of each 
house, but also by a special act enacted 
by the same margin. The practical effect 
of this interpretation of “such law” in the 
constitution would be that the legislature 
can, by a special act passed by a three- 
fifths vote in each house, override or 
create an independent special district that 
does not necessarily follow any limitations 
specified in the new general law prohibi- 
tion, including the mininum requirements. 
Another interpretation of §11(a)(21), Art. 
III, questions the power of the legislature, 
“by any vote, to pass a local bill which 
conflicts with a constitutional prohibition 
implemented by general iaw.”26 If the 
legislature does not have the power to pass 
local bills that are prohibited in the Flor- 
ida Constitution, then the legislature could 
not create a special district by special act, 
regardless of the vote, that conflicted with 
the new prohibition language. 

The only way that these different inter- 
pretations of this constitutional provision 
can be resolved with any degree of cer- 
tainty will be if the courts provide further 
clarification or if the state constitution is 
amended. 

Notwithstanding the above matter, there 

may be an ambiguity contained in the 
direction provided by the minimum crea- 
tion requirements section of the act. That 
section provides: 
(3) MINIMUM REQUIREMENTS.—General 
laws or special acts that create or authorize the 
creation of independent special districts and are 
enacted after September 30, 1989, must address 
and require the following in their charter. . ..2” 
[emphasis supplied] 

It is not clear whether general law 
provisions authorizing the creation of cer- 
tain districts may have to be amended to 
conform to the minimum requirements or 
whether general law authorizations merely 
direct that charters address the minimum 
requirements. The underlying problem is 
the lack of a clear understanding of the 
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use of the term charter. If a general law 
authorizes the creation of a type of special 
district by special act, such as a F.S. Ch. 
298 (1987), water control district, it ap- 
pears that the special act could function 
as the charter. The special act could, 
therefore, be drafted according to the 
minimum requirements. However, if a 
general law authorization actually func- 
tions as the district’s charter, the general 
law may have to be amended to conform 
to the minimum requirements. For exam- 
ple, community development districts are 
authorized in current general law to be 
created by counties, either pursuant to 
general law when they are less than 1,000 
square acres in size, or by petitioning the 
Land and Water Adjudicatory Commis- 
sion when they are larger. The question 
arises whether the general law, functioning 
as the charter, would have to be amended, 
or whether a petition or other local imple- 
menting document could be deemed 
sufficient to address the minimum 
requirements. 

There are also certain provisions and 
terms contained in the act that are not 
expressly defined and thus may be found 
to need further clarification. For example, 
a provision in the minimum requirements, 
that a special district charter address “plan- 
ning requirements,”28 leaves open the 
possibility for interpretation as to what 
planning requirements must be addressed 
and the reasonableness of the application 
of such requirements. The act’s election 
provisions provide that single purpose 
water control districts that maintain single 
purpose character are exempt from special 
election requirements and procedures.?9 
However, what qualifies as a single pur- 
pose remains unclear. 


As previously discussed, special district 
activities must be consistent with the ap- 
plicable adopted local government 
comprehensive plan. In the case of mul- 
tijurisdictional districts, the applicable 
adopted local government comprehensive 
plan could include more than one compre- 
hensive plan. It is unclear how the term 
“applicable” is to be defined and by whom 
the determination will be made. Since an 
adversely affected local government may 
be able to maintain an action for injunc- 
tive or other relief against any independent 
special district undertaking activities in- 
consistent with the local government’s 
adopted comprehensive plan, it may be 
advisable to consider other local govern- 
ment comprehensive plans in the 
preparation of the public facilities report. 


Conclusion 

It is apparent in the new law that the 
legislature recognizes the viability of using 
special districts to fund infrastructure needs. 
If recent trends hold true and local gov- 
ernments continue to search for ways to 
fund growing infrastructure needs, the use 
of special districts is likely to become even 
more pronounced. It is incumbent on the 
state and on general purpose local govern- 
ments to ensure that proper accountability 
and uniformity is maintained. The 1989 
law serves to form the basis for an ac- 
countable and uniform system. Whether 
the goal of a more cohesive, uniform, and 
coordinated system of providing infra- 
structure and services is attained remains 
to be seen.0 


'Clewiston Water Control District was 
created in 1925, ch. 10,435, 1925 Fla. laws 796. 
Based on reports submitted to various state 
agencies by special districts, the number of 
special districts operating independently of a 
city or county is close to 700. The number of 
dependent special districts is unknown. 

2 Ch. 89-169, 1989 Fla. Laws 408. 

3Ch. 89-169, §3, 1989 Fla. Laws 411 (to be 
codified at FLa. Stat. §189.403 (1989)). 

4 Id. However, §63 of the law directs the 
Department of Community Affairs to deter- 
mine the dependent/independent status of a 
municipal service taxing or benefit unit provid- 
ing fire control and rescue services. For now, 
this type of municipal service taxing or benefit 
unit is not considered a special district, but a 
further examination of the issue is probable. 

5 Note, supra Note 3. Criteria (b) and (c) 
are new; criteria (a) and (d) are modifications 
previously found in Fia. Stat. §200.001 (8)(c) 
Florida Statutes (1987). 

6 Ch. 89-169, §6, 1989 Fla. Laws 413 (to be 
codified at FLa. Stat. §189.404 (1989)). 

7Ch. 89-169, §7, 1989 Fla. Laws 414 (to be 
codified at Fira. Stat. §189.4041 (1989)). 

®Ch. 89-169, §12, 1989 Fla. Laws 416 (to 
be coditied at Fia. Stat. §189.405 (1989)). 

Td. 


Ch. 89-169, §13, 1989 Fla. Laws 416 (to 
be codified at FLa. Stat. §189.4051 (1989)). 

'l Td. The section also provides for two 
exemptions: (1) Districts established as single- 
purpose water control districts and which con- 
tinue to act as single-purpose water control 
districts, pursuant to specified authorizations, 
and (2) community development districts estab- 
lished pursuant to Fia. Stat. Ch. 190 (1987). 

'2Ch. 89-169, §20, 1989 Fla. Laws 422 (to 
be codified at Fia. Stat. §189.415 (1989)). 

3Ch. 89-169, §21, 1989 Fla. Laws 423 (to 
be codified at Fra. Stat. §189.4155 (1989)), 
exempts water management districts created 
pursuant to Fra. Stat. §373.069 (1987), and 
regional water supply authorities created pursu- 
ant to FLa. Stat. §363.1962 (1987). Ch. 89-189, 
§22, 1989 Fla. Laws 424 (to be codified at Fra. 
Stat. §189.4156 (1989)), requires water man- 
agement districts to provide technical assistance 
to local governments. 

'4 See also Falconer, Local Government Com- 
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prehensive Planning: Implications for Social 
Districts, 16-2 Envtt. & Urs. Issues 13 (FAU/ 
FIU Joint Center 1988). 

'SCh. 89-169 §15, 1989 Fla. Laws 420 (to 
be codified at FLA. Stat. §189.408 (1989)). 

'6Ch. 89-169, §45, 1089 Fla. Laws 435 (to 
be codified at FLa. Stat. §218.38 (3) (1989)). 

'7 Ch. 89-169, §64, 1989 Fla. Laws 442. 

'8 The first conference must be held prior to 
March I, 1990. 

'9 Housing finance authorities pursuant to 
Fa. Stat. §159.605 (1987), and health facility 
authorities pursuant to Fra. Stat. §154.207 
(1987). 

20 Conversation with Charles LeCroy, presi- 
dent, Southeastern Municipal Bonds, Inc. (May, 
1989). 

21 Ch. 87-363, 1987 Fla. Laws 2235. 


22 See supra note 6. 

23 Const. Art. III, §11(a)(21). 

24 See also Falconer, Special Districts: The 
“Other” Local Governments — Definition, Crea- 
tion and Dissolution, 18 Stetson L. Rev. 585 
(1989). 

25 1983 Op. Att’y Gen. Fla. 083-27 (May 5, 
1983). 

26 See memorandum from Martha A. Bass 
and Robert L. Kennedy III, staff for the Senate 
Legal Research and Bill Drafting Services Of- 
fice to Senator Dempsey Barron (May 10, 
1983). (This is currently on file with Senate Bill 
Drafting Services and the Senate Committee 
on Community Affairs.) 

27 See supra note 6. 

28 Td. at 414. 

29 See supra note 10. 
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ADMINISTRATIVE LAW. 


Rulemaking in Florida: 
An Opportunity for Reflection 


he Florida Administrative Pro- 

cedure Act! has now been in 

force for 15 years.2 When it was 

first enacted, the new act was 
greeted with great enthusiasm.? The act 
replaced the 1961 Act, Florida’s first com- 
prehensive administrative procedure act, 
which had been similar, but not identical, 
to the 1961 Model State Administrative 
Procedure Act.4 Unsuccessful efforts to 
revise the 1961 Act led Governor Askew, 
who vetoed the attempted revision, to ask 
the Law Revision Council> to undertake 
“a comprehensive review” of the 1961 
Act.® In 1974, the Florida Law Revision 
Council proposed a wholly-revised act “to 
remedy the massive definitional, proce- 
dural and substantive deficiencies in existing 
law....”7 The Law Revision Council’s pro- 
posal was adopted, with some significant 
modifications and additions, during the 
1974 legislative session.’ 

The procedure prescribed in the new act 
for making agency rules, like much of the 
act, was an innovative improvement over 
then-existing law. The 1961 Act did not 
prescribe uniform procedures for agency 
rulemaking, and, as a result, “rules were 
frequently promulgated without participa- 
tion by the public or by parties affected.” 
The new act took an approach that at- 
tempted to create uniformity while 
preserving flexibility. 

An agency can promulgate rules quite simply 
under the 1974 APA, unless a person invokes 
one or more of the available procedures during 


the rulemaking process, which can then make 
the process quite complex.!° 


In the simplest case, when the remedies 
authorized by the act are not invoked, 
notice is given, and the proposed rule may 
be filed with the secretary of state 21 days 
thereafter.!! The rule generally becomes 
effective 20 days after filing.!2 The process 
becomes more complex when the remedies 
authorized by F.S. §120.54(3) (1989), F.S. 
§120.54(17), or F.S. §120.54(4) (1989) are 
invoked. 


While the 
complexities of 
Florida rulemaking 
procedures are 
now considered 
commonplace, they 
represent a 
significant departure 
from those followed 
elsewhere 


by Stephen T. Maher 


Except when rules deal exclusively with 
organization, practice or procedure. 
§120.54(3) provides affected persons with 
the opportunity to present “evidence and 
argument on ail issues consideration ap- 
propriate to inform [the agency] of their 
contentions.” A “public hearing” is held 
pursuant to this section whenever timely 
requested by an affected person. This oral 
proceeding has been characterized as “the 
information gathering hearing.”!3 It is not 
an adversary hearing and has been analo- 
gized to a legislative hearing. In conducting 
those proceedings, each agency has an 
affirmative duty to inform itself to the 
fullest extent possible of the interests and 
problems of those who seek to present 
evidence and argument. An agency has 
no right, as a litigant in an adversary 
proceeding might have, to protect itself 
from evidence and argument that may be 
unfavorable. !4 

Section 120.54(3) hearings may not al- 
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ways prove adequate to protect substantial 
interests, so §120.54(17) authorizes sub- 
stantially affected persons to “drawout” 
the §120.54(3) proceedings into more for- 
mal proceedings. A petitioner seeking a 
drawout must “affirmatively demonstrate 
to the agency that the [§120.54(3)] pro- 
ceeding does not provide adequate 
opportunity to protect [the petitioner’s 
substantial] interests.”!5 Whether the 
drawout request is properly granted or 
denied depends upon the showing made 
by the petitioner and the response of the 
agency to the request. Even if a particular 
need for a drawout is demonstrated, the 
agency may properly deny the request if 
it can accommodate that need in the 
§120.54(3) hearing.'® If the agency deter- 
mines that the §120.54(3) hearing is not 
adequate to protect substantial interests, 
it is authorized by §120.54(17) to suspend 
rulemaking proceedings and to convene a 
separate proceeding under F.S. §120.57 
(1989).!7 Upon the conclusion of that 
formal, trial-type proceeding, rulemaking 
is resumed.!8 

The drawout provision is not only an 
important technical innovation, it is also 
a philosophical centerpiece of the Re- 
porter’s Draft. 
The [1961] Florida and [1961] Model Acts use 
terms such as “adjudication” or “contested 
case” to mean agency proceedings in which 
hearings are held or required. The proposed act 
eliminates these terms to focus attention away 
from labels and toward the effects of agency 
decision-making. This provision also makes 
clear that rulemaking can involve substantial 
individual interests, and that the procedures 
suitable for adjudication may be needed in the 
course of rulemaking in order to protect these 
interests. !9 

The drawout remedy provides substan- 
tially affected persons who participate in 
rulemaking with significant procedural pro- 
tection. As one commentator has noted, 
“Little attention has been given to the 
degree of clout provided by this 
remedy.”20 


Section 120.54(4) provides substantially 
affected persons with an administrative 
action to challenge the validity of pro- 
posed rules. Proposed rule challenges are 
litigated in the Division of Administrative 
Hearings according to a strict time sched- 
ule.2! If the proposed rule is found to be 
an invalid exercise of delegated legislative 
authority by the DOAH hearing officer, 
it is held invalid and may not be adopted.”2 
This remedy may provide persons who file 
proposed rule challenges with significant 
power during agency rulemaking. The 
timely filing of a challenge provides the 
functional equivalent of a temporary re- 
straining order against adoption of a 
proposed rule, because rules may not be 
adopted until outstanding challenges are 
resolved in favor of the agency. Challenges 
may provide leverage in the rule adoption 
process that corresponds more to a law- 
yer’s acumen than it does to a client’s 
political weight. Challenges to broad tech- 
nical deficiencies in proposed rules may 
be settled for small but individually im- 
portant substantive changes. 

While the complexities of Florida rule- 
making procedures are now considered 
commonplace, they represent a significant 
departure from the rulemaking procedure 
followed elsewhere. Section 120.54(17) and 
§120.54(4) are not just uncommon proce- 
dural approaches, they are unique to 
Florida.23 As a result of these unique 
provisions, the act provides more proce- 
dural protection to substantially affected 
persons in rulemaking than is generally 
provided by either the federal or any other 
state administrative procedure act.24 The 
1981 Model State Administrative Proce- 
dure Act (“198i MSAPA”) also contem- 
plates less public participation than the 
Florida act. Participation in rulemaking 
under the 1981 MSAPA “will normally 
be in the form of written submissions.”5 
This choice reflects the fear that: 

[a] provision requiring oral proceedings in all 
instances of rule making could tie up agency 
staff for substantial periods of time and could 
impose severe financial burdens on the agency. 
This might cause agencies to avoid rule making 
or to overuse or misuse the statutory exceptions 
to the required rule-making procedures. Fur- 
thermore, in most instances of rulemaking, the 
substitution of oral submissions by the public 
for written submissions is not likely to increase 
the quality of the ultimate product produced 
by the process, and is certainly not likely to 


increase quality to a degree that would offset 
the increase in cost to agencies.”© 


The Florida act not only requires oral 
proceedings before the agency whenever 
requested by any affected person, it author- 
izes formal, trial-type proceedings when 


Section 120.54(4) 
provides substantially 
affected persons with 
an administrative 
action to challenge 
the validity of 
proposed rules 


oral proceedings are not adequate to pro- 
tect substantial interests. The wisdom of 
requiring trial-type hearings in rulemaking 
has been questioned.2” The 1981 MSAPA 
does not explicitly create a right to a 
trial-type proceeding, although it may be 
impliedly available, since the MSAPA 
prescribes only-minimum requirements.”® 
The 1981 MSAPA contains no equivalent 
to the Florida proposed rule challenge 
provision. 

Why has Florida chosen such a differ- 
ent course? It was a decision influenced 
by the Florida Law Revision Council, 
which developed the Reporter’s Draft, 
because the council proposed both the 
rulemaking hearing authorized by 
§120.54(3) and the drawout incorporated 
in §120.54(17).29 However, the challenge 
to the validity of proposed rules author- 
ized by §120.54(4) was not included in the 
Reporter’s Draft. It was the creation of 
the Florida Senate.*° The high level proce- 
dural protection provided by the act is, 
therefore, the result of the adoption of 
both the Florida Law Revision Council 
and Senate proposals.3! 

Have we experienced any of the difficul- 
ties that may have prompted others not 
to require significant procedural protec- 
tions in their rulemaking procedures? Has 
the balance between procedural protection 
and efficiency been properly struck in 
Florida? After 15 years of experience 
under the act, we have the raw material 
necessary to answer these questions. It is 
appropriate to inquire because concerns 
about the burden that the act’s procedural 
protections might impose have lingered 
since the act was drafted. In 1975, Profes- 
sor Levinson wrote: 

I do hope we have not imposed excessive 


burdens on the rulemaking power of the agen- 
cies. If in fact we have done so, we are simply 
tempting the agencies to abandon rulemaking 
as a means of establishing policy; we are 
tempting them to develop their policy on an 
ad hoc basis through adjudication of one case 
after another. This would be a regrettable 
development at a time when leading scholars 
emphasize the need to encourage agencies to 
develop policy by rulemaking rather than adju- 
dication whenever feasible.*2 


The Seventh Administrative Law Con- 
ference, which will be held at the Florida 
State Conference Center in Tallahassee 
March 16-17, will focus on rulemaking, 
and will provide those who attend with 
an opportunity to explore these questions 
as well as other important rulemaking 
issues. At the conference, we will review 
rulemaking procedure in Florida; explore 
the strengths and weaknesses of that pro- 
cedure; discuss how legislative choices made 
in Florida compare with choices made 
elsewhere; address the theoretical under- 
pinnings of such enactments; and think 
about what the various acts may say about 
our views on administrative government. 
Through discussion with individuals who 
have worked with the procedure, we hope 
to begin to assess the impact that the act’s 
rulemaking provisions have had on agen- 
cies and substantially affected persons 
over the last 15 years. Have the rulemak- 
ing innovations in the Florida act hampered 
agency operations? Or, has our experience 
demonstrated that fears about granting 
greater procedural protection to those 
whose substantial interests are affected by 
agency rulemaking are overstated? Should 
Florida follow the course suggested by the 
1981 MSAPA? Or, is the Florida act a 
model that other jurisdictions should fol- 
low? 

The $50 registration fee will entitle 
registrants to continuing legal education 
credit for the day-and-a-half program as 
well as a luncheon on March 16. As in the 
past, the Administrative Law Conference 
will attempt to go beyond traditional 
continuing legal education programs to 
provide an opportunity for those involved 
with rulemaking to explore some of the 
larger issues that shape the law as applied 
on a daily basis. The Administrative Law 
Section seeks broad participation in the 
conference. We hope that judges, hearing 
officers, legislators, legislative staff, agency 
heads, agency attorneys, nonlawyer agency 
staff involved in rulemaking, those famil- 
iar with and involved in the drafting of the 
act, academics, commentators, private prac- 
titioners, and other interested persons will 
consider participating in this event. Early 
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registration is suggested as reading materi- 
als will be distributed prior to the confer- 
ence. For further information, contact 
Peggy Griffin at The Florida Bar in 
Tallahassee. 0 


! Fra. Stat. §120.50, et seq., (1989). 

2The new act became fully effective on 
January 1, 1975. Since that time, it has been 
frequently amended. 

3The chairman of the Rulemaking and 
Public Information Committee of the Adminis- 
trative Conference of the United States de- 
scribed the new act as “very exciting, indeed,” 
and suggested that it ushered in a new era in 
administrative procedure. Kennedy, A National 
Perspective of Administrative Law and the 
Florida Administrative Procedure Act, 3 FLa. 
St. U.L. Rev. 65 (1975). 

4A. ENGLAND AND L. H. Levinson, FLORIDA 
ADMINISTRATIVE PRACTICE MANUAL §1.02(a) 
(“APA Manuav”). 

5The Florida Law Revision Council was 
created to examine the law of the state, dis- 
cover defects and anachronisms and recom- 
mend needed reforms. FLA. Stat. §13.96 (1989). 

APA Manua_ §1.02(b). 

7 Reporter’s Comments on Proposed Ad- 
ministrative Procedure Act for the State of 
Florida March 9, 1974 [hereinafter Reporter's 
Comments] as reproduced in APA Manuat 
Appendix C at 3 (1989). The Reporter’s Com- 
ments accompanied the final draft of the act 
recommended for adoption by the Florida Law 
Revision Council. The final draft has become 
known as the “Reporter’s Draft.” The Re- 
porter’s Comments have been used by the 
courts as a guide to legislative intent, to the 
extent that the Reporter’s Draft was adopted 
as part of the 1974 Act. See APA MANUAL 
§1.05(a). 

8 The new act is sometimes referred to as 
the 1974 Act, since it was enacted as Ch. 
74-310, Laws of Florida. 

9Note, Rulemaking and Adjudication Un- 
der the Florida Administrative Procedure Act, 
27 U. Fra. L. Rev. 755, 759 (1975). 
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10 Levinson, The Florida Administrative Pro- 
cedure Act: 1974 Revision and 1975 Amend- 
ments, 29 U. oF Miami L. Rev. 617, 634 (1975). 
Professor Dore has emphasized that “few things 
happen automatically under the APA. Gener- 
ally, the act simply guarantees the opportunity 
to know and to be heard if someone requests 
to know or to be heard.” Dore, Rulemaking 
Innovations Under the New Administrative 
Procedure Act, 3 Fra. St. U.L. Rev. 97, 98 
(1975). 

' Fra. Stat. §120.54 (1989). Of course, even 
when no person invokes the remedies author- 
ized by the act, a substantial amount of work 
must be done by the agency to comply with 
statutory requirements. See generally, Guide to 
Rules Promulgation Under the Florida Admin- 
istrative Procedure Act (November 1986 Edi- 
tion), prepared by Office of Cabinet and Legal 
Affairs, Florida Department of State, as repro- 
duced in APA Manuat at Appendix E. Also, 
even when the remedies available under the act 
are not invoked, the proposed rule may draw 
an objection from the Joint Administrative 
Procedures Committee. Fia. Star. §11.60 (1989). 
This objection may cause the agency to with- 
draw or modify its proposed rule. If it does 
not, the objection is referenced in the historical 
note published with the rule. Fra. Star. 
§120.545(8) (1989). 

12 Fra, Stat. §120.54 (12)(a). 

13 Dore, Access to Florida Administrative 
Proceedings, 13 Fra. St. U.L. Rev. 965, 995- 
1003 (1986). Professor Dore notes that: “Sub- 
stantially all state administrative procedure acts 
make provision for interested persons to submit 
their views to agencies prior to the adoption, 
amendment, or repeal of a rule.” Id. at 998 
(emphasis deleted). However, Florida’s require- 
ment that an agency hold an oral proceeding 
whenever properly requested, to receive evi- 
dence and argument, goes beyond the require- 
ments of traditional notice and comment rule- 
making. 

'4Balino v. Department of Health and Re- 
habilitative Services, 362 So.2d 21, 24 (Fla. Ist 
D.C.A. 1978). 

'S Fra, Stat. §120.54(17) (1989). The proce- 
dure that should be followed to request a 
drawout is described in Model Rule 28-5.604. 

'6Balino v. Department of Health and Re- 
habilitative Services, 362 So.2d at 25-26 (Fla. 
Ist D.C.A. 1978). 

17 Fra. Stat. §120.54(17). Model Rule 28- 
5.604 prescribes the procedure that should be 
followed when a drawout is permitted. 

18 Fla. Stat. §120.54(17). 

'9 Reporter’s Comments, APA Manuat, Ap- 
pendix C at 17-18. Commentators have sug- 
gested that: “[a] more flexible approach based 
upon whether there are policy issues or dis- 
puted issues of material fact to be determined 
will result in better decisions than procedures 
based upon the notions of rulemaking and 
adjudication.” Kennedy, supra note 3, at 69. 

20 Waas, The Limits Upon the Administra- 
tive Procedure Act’s Drawout Remedy, 52 Fia. 
B.J. 815 (1978). 

21 The petition must be assigned to a hearing 
officer within 10 days, heard within the next 
30 days, and decided 30 days later. FLa. Start. 
§120.54(4)(c). 

22 Stat. §120.54(4)(c). 

23 Professor Dore has made an exhaustive 
study of the act, and has concluded: “No other 


state administrative procedure statute has a 
drawout provision. The Florida statute is unique 
in this regard.” Dore, supra note 13, at 1006. 

She also indicates that §120.54(4), which 
authorizes “any substantially affected person 
to challenge the validity of a proposed rule 
before an independent administrative hearing 
officer who has the power to declare the 
proposed rule invalid after full hearing appears 
to be unique to Florida.” Jd. at 1012. Some 
states require external review of proposed rules 
by officials outside the agency, but “none of 
these external review procedures is triggered 
by a private person as is the Florida provision.” 
Td. at 1013. 

%45 U.S.C.A. §553(c) (West 1989) and see 
note 23, supra. 

25 Bonfield, State Administrative Rule Mak- 
ing at 191 (1986). 

6 Id. Section 3-104, of the 1981 MSAPA, 
titled “Public Participation,” provides that an 
oral proceeding (not a trial-type hearing) shall 
be scheduled if requested by designated govern- 
mental entities or 25 persons. 

27“Rigid, formal procedural requirements 
in agency rulemaking are counterproductive. 
And since agency rulemaking is modeled upon 
legislative law making, trial-type, oral proceed- 
ings in rulemaking are usually inappropriate.” 
Bonfield, supra note 25, at 200. 

28 Id. at 198-99. 

29 Dore, supra note 13, at 989. 

30 Td. at 989. Senator Barron was the “princi- 
pal architect” of the validity challenge provision. 
Td. at 1012. A similar validity challenge provi- 
sion was included to authorize challenges to 
existing rules. FLa. Stat. §120.56 (1989). 

31“The new rulemaking provisions subject 
the agencies to two sets of controls. One set 
was drafted by the Law Revision Council, and 
was generally included in the biil passed by the 
House. The other set of controls was drafted 
by the Senate Rules Committee, and was 
included in the Senate bill. The conference 
committee report, which ultimately was en- 
acted, contained both sets of controls.” Levinson, 
A Comparison of Florida Administrative Prac- 
tice Under the Old and the New Administrative 
Procedure Acts, 3 Fra. St. U.L. Rev. 72, 74 
(1975). 

32 Jd. (footnote omitted). 
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ENVIRONMENTAL & LAND USE LAW 


Pro/Con: 


Intervention in Environmental 


YES 


by Frank E. Matthews 
and Kathleen L. Blizzard 


Environmental litigation has seen an 
increasing use of F.S. §403.412(5), often 
referred to as the “citizen suit” provision 
of Florida’s Environmental Protection Act 
of 1971.! Under F.S. §403.412(5), tradi- 
tional standing requirements have been 
deemed inapplicable for the initiation of 
formal evidentiary administrative proceed- 
ings pursuant to F.S. §120.57(1). By merely 
invoking F.S. §403.412(5) and alleging to 
be a citizen via a verified petition, not-for- 
profit corporations, public interest groups, 
associations, and individuals have com- 
menced numerous administrative proceed- 
ings covering a host of environmental 
issues.” 

The most troubling aspect of these suits 
is that citizens invoking F.S. §403.412(5) 
for purposes of initiating a formal admin- 
istrative hearing have been determined to 
be completely insulated from the assess- 
ment of costs and attorney fees provided 
for in F.S. §403.412(2)(f). Recent adminis- 
trative decisions have misinterpreted the 
legislature’s intended relationship between 
subsections (2)(f) and (5) of F.S. §403.412,3 
and thereby have established a distinction 
between circuit court citizen suits and 
administrative citizen suits which was not 
intended in the original law as enacted. 

In the first Department of Environ- 
mental Regulation administrative decision 
on this issue, Agrico Chemical Company, 
former DER Secretary Victoria Tschinkel 
reasoned that the words “this section” as 
used in F.S. §403.412(2)(f), referred only 
to Section 403.421(2), which in its other 
paragraphs, (a) through (d), deals exclu- 
sively with injunctive actions instituted in 
circuit courts.4 

This overly-narrow interpretation of the 


Permitting 


Should there be a price? 


Florida has 
established an 
opportunity for 
broad citizen 
participation in 
environmental 
decisions through 
intervention in 
administrative 
permitting. Was it 
the intent that this 
participation carry 
with it a price? This 
article presents 
both positions 


intent of F.S. §403.412(2)(f) is clearly 
shown to be erroneous when one consults 
the original form of F.S. §403.412, as it 
was enacted in Ch. 71-343, Laws of Flor- 
ida. Before editing and renumbering by 
the Division of Statutory Revision, Ch. 
71-343, §2, paragraph 6 (the current Sec- 
tion 403.412(2)(f)) used the word “act” 
rather than the word “section” relied on 
in Agrico. Thus, the original language of 
F.S. §403.412(2)(f) provided that costs 
and attorney’s fees were available to pre- 
vailing parties “{iJn any action instituted 
Continued on next page 
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NO 


by Thomas W. Reese 


In 1971 the Florida Legislature enacted 
the Environmental Protection Act of 1971 
(Littie EPA),! which grants any citizen of 
the State of Florida with standing to 
institute suit in a court of law for injunc- 
tive relief against any person or legal 
entity which is violating any laws, rules, 
or regulations for the protection of the 
air, water, and other natural resources of 
the state;? and standing to intervene “in 
any administrative, licensing, or other pro- 
ceeding authorized by law for the protec- 
tion of the air, waters, or other natural 
resources of the state from pollution, 
impairment or destruction.”3 This legisla- 
tion made several important distinctions 
between the right to institute suit in a 
court of law seeking injunctive relief and 
the right to intervene into ongoing admin- 
istrative and licensing proceedings. These 
distinctions include different standing re- 
quirements and different treatment with 
regard to attorney’s fees. 

The Little EPA standing requirements 
for initiating suits for injunctive relief in 
courts of law are significantly more strin- 
gent than the requirements for interven- 
tion into ongoing administrative and li- 
censing proceeding. The Little EPA re- 
quires citizens seeking to institute suits in 
courts of law for injunctive relief to allege 
and prove facts demonstrating they will 
be affected by the activity they are seeking 
to enjoin.4 The Florida Supreme Court 
has interpreted this to mean that not only 
must a citizen allege facts sustaining an 
allegation of irreparable injury to the 
environment, necessary for any injunctive 
relief, the citizen must also establish “that 
the question raised is real and not merely 

Continued on page 53 
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pursuant to this act.” (Emphasis added.) 
Consequently, the only reasonable and 
unambiguous interpretation of the origi- 
nal statutory language renders costs and 
attorney’s fees appropriate to the entire 
act, i.e., all of F.S. §403.412 including 
subsection (5). Clearly, subsection (5) is 
part of the “act,” and we must assume the 
legislature did not use the word “act” 
without due consideration for the conse- 
quences of its choice of terminology.° 
Even when interpreting the revised lan- 
guage of Section 403.412(2)(f) the Agrico 
argument is flawed, because though sub- 
parts of a statute, such as “Section 
403.412(2),” are commonly referred to as 
“sections” (as has been done in this arti- 
cle), in the proper statutory terminology, 
403.412(2) is referred to as subsection 
while the entire 403.412 is referred to as a 
section. Therefore, applying proper statu- 
tory terminology any reference in subsec- 
tion (2) to “this section” would mean all 
of F.S. Section 403.412, inclusive of subsec- 
tion (5). Because the original act contained 
only Section 403.412, the Division of 
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Statutory Revision properly implemented 
the legislative intent when it exchanged 
the word “act” for “section” in transcrib- 
ing the act.® 

As one can readily see, this extremely 
important issue has been decided by reli- 
ance on a rewording by the Division of 
Statutory Revision of the word “act” to 
“section” followed by a clear misinterpre- 
tation of the proper statutory terminology 
contained in that rewording. 

Certainly there is no reason that the 
legislature would not have intended that 
administrative suits be subject to the same 
potential for assessment of costs and at- 
torney’s fees that exists in circuit court.” 

Administrative litigation in environmental 
matters can be as time-consuming and 
costly as circuit court suits. For example, 
the Florida Audubon Society administra- 
tive citizen suit resulted in one year’s delay 
in the construction of a badly needed 
expressway in central Florida, and it cost 
the public expressway authority more than 
$100,000 in litigation expense.® In light of 
these considerations, it would be proper 
for the statute which supplies any citizen 
with the standing to sue for environmental 
protection to likewise constrain the impru- 
dent filing of these actions by providing 
the prevailing party with the potential for 
recovering its costs and attorney’s fees. 

It has been argued that this would chill 
citizen participation, and probably it would. 
However, those citizens having meritori- 
ous and legitimate environmental con- 
cerns about a development proposal should 
find themselves to be prevailing parties. 
The citizen suit provision in the federal 
Clean Water Act? provides for costs and 
fees to the prevailing party, and it has not 
unduly limited citizen activism at that 
level. 

Furthermore, other recent legislative ac- 
tions have been taken to bring account- 
ability to the administrative arena. Amend- 
ments to F.S. §120.57(1)(b)5. and 
§120.56(6)'° were adopted to provide for 
awards of attorney’s fees when a pleading 
is filed for an improper purpose, and 
when a nonprevailing party is determined 
to have participated in an administrative 
matter for an improper purpose. 

While these enactments would seem to 
require an insurmountable standard of 
proof, we are aware of one pending award 
of attorney’s fees under F.S. §120.59(6). 
While this case was not an environmental 
“citizen suit,” it indicates that the most 
egregious behavior by an economic com- 
petitor will not be tolerated by the Florida 
Public Service Commission in an adminis- 


trative hearing context. In St. Johns North 
Utility Corp. v. Florida Public Service 
Commission, Final Order No. 20668 (Jan. 
27, 1989), appeal docketed No. 89-00514 
(Fla. Ist DCA, Jan. 27, 1989), a privately 
owned water and sewer utility initiated a 
Section 120.57(1) formal administrative 
hearing pursuant to F.S. §367.041, seeking 
review of the application for extension of 
a service by a neighboring private utility. 

The Florida Public Service Commission 
found improper purpose based on the 
conduct of the nonprevailing petitioner 
throughout the proceedings. The nonpre- 
vailing utility failed to meet filing dead- 
lines (even those it had agreed to or even 
volunteered); it repeatedly failed to com- 
ply with discovery requests, including an 
order compelling discovery; it filed no 
prehearing statement, offered no direct or 
rebuttal argument, presented no witnesses, 
and filed no post-hearing brief. 

While this case indicates that at least 
F.S. §120.59(6) may be applied to curb the 
most outrageous conduct against an eco- 
nomic competitor, it remains to be seen 
whether this provision will be a source of 
relief to permit applicants beleaguered by 
unsubstantiated claims and delaying tac- 
tics put forth in the form of “citizen suits.” 


Conclusion — Administrative citizen 
suit petitioners should pay a price. 

The legislature intended that Florida 
citizens have unfettered participation in 
environmental permitting; however, ac- 
countability was an integral part of this 
statutory scheme of expansive judicial and 
administrative access. Under current ad- 
ministrative case law suspect and conse- 
quently questionable citizen petitioners take 
comfort in a lack of exposure. Until this 
improper impunity is corrected, unwar- 
ranted environmental litigation will con- 
tinue to flourish.0 


' Fra. Star. §403.412. 


2 See, e.g., Environmental Confederation 
of Southwest Florida, Inc. v. Cape Cave Corp. 
and DER, 8 FALR 317 (October 16, 1985), 498 
So.2d 1309 (Fla. Ist D.C.A. 1986), rev. den., 
509 So.2d 1117 (Fla. 1987); League of Women 
Voters of Clearwater—Upper Pinellas County 
v. DER and Fairfield Communities, Inc., 8 
FALR 2367 (March 26, 1986); Florida Audubon 
Society, et al. v. DER and Orlando Orange 
County Expressway Authority, 9 FALR 565 
(October 31, 1986). 

3 See Friends of the Everglades, Inc. v. 
Board of County Commissioners of Monroe 
County, DOAH Case Nos. 82-3427 and 82- 
3428 (consolidated March 2, 1983); Agrico 
Chemical Company v. DER, Freeport Land 
Company, et al, 6 FALR 4352 (June 27, 1984), 
and Florida Audobon Society v. DER, 9 FALR 
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(amended final order regarding attorney’s fees 
February 11, 1987). 

4This insulation of citizens was extended 
to include third party bonding in West Volusia 
Conservancy and Friends of St. John, Inc. v. 
Bayou Arbors, Inc. and DER, 9 FALR at 5828 
(October 30, 1987). 

4 Agrico Chemical Company v. DER, 6 
FALR at 4355. 

5In three different parts of the act, the 
legislature did make reference to distinct sub- 
parts of the act explicitly by number reference 
and using the word “subsection.” See Ch. 
71-343, §2, subsections (2), (3) and (4). The 
Division of Statutory Revision later replaced 
“subsection” with “paragraph.” 

6The terminology used by the State of 
Florida, Joint Legislative Management Com- 
mittee, Division of Statutory Revision is set 
forth in the Preface to the Florida Statutes 
(1987), p. vii: The hierarchical arrangement of 
textual subdivisions is indicated by various 
designations. Thus, chapters are indicated by 
whole Arabic numbers; sections, by numbers 
containing a decimal point; subsection, by 
whole Arabic numbers enclosed by parentheses; 
paragraphs, by lowercase letters enclosed by 
parentheses; subparagraphs, by whole Arabic 
numbers followed by a period; and sub- 
paragraphs, by lowercase letters followed by a 
period. Subdivisions beyond the subparagraph 
level are not ordinarily used.” 

7 See Ch. 88-393, Laws of Florida. The 
legislature amended F.S. §403.412(5)(f) to ex- 
cept actions involving a state NPDES permit 
from the certainty of the prevailing party 
receiving attorney’s fees. Pursuant to this amend- 
ment, awards of attorney’s fees for any action 
involving such a permit shall be discretionary. 
This underscores the legislative intent that 
attorney’s fees are mandatory in other cases. 

8 See Florida Audubon Society v. DER, 9 
FALR 565 (October 31, 1986); 9 FALR 1422 
(February 8, 1987). See motions filed in support 
of attorney’s fees and cost denied at 9 FALR 
1423. 

933 U.S.C. §1365 (1987). 

'0 Laws of Florida, Ch. 86-108, Ch. 87-385. 
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theoretical, and that the plaintiff has a 
bona fide and direct interest in the re- 
sult.”5 Thus, standing to initiate court 
action for injunctive relief requires citizens 
to have suffered some form of injury and 
to have an interest in redressing the injury 
suffered. The only difference between this 
requirement and the standing needed to 
bring a common law nuisance action is 
that the Little EPA eliminates the need for 
an injury different in kind and degree 
from that suffered by the public at large. 
The Little EPA standing requirements 
for intervening in administrative and li- 
censing proceedings are less demanding. 
All that is required is that the intervenor 
be a citizen of the state and file a verified 
pleading asserting that “the activity, con- 


duct, or product to be licensed or permit- 
ted has or will have the effect of impairing, 
polluting, or otherwise injuring the air, 
water, or other natural resources of the 
state."© There is no requirement that the 
citizen suffer any injury or have any 
interest which will or may be affected by 
the proposed activity.’ This difference in 
standing recognizes the distinction be- 
tween a citizen instituting an action for 
injunctive relief with the judicial branch 
of government and intervening in an ex- 


ecutive branch administrative or licensing 
proceeding. Case law has established that 
citizens can use the Little EPA’s broad 
grant of standing to intervene into admin- 
istrative licensing proceedings once the 
agency issues its notice of proposed agency 
action.’ Intervention can also occur when 
another party has requested a F.S. §120.57 
hearing. 

A second major distinction made by the 
Little EPA between instituting court suits 
and intervening in ongoing executive branch 
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administrative and licensing proceedings 
concerns the availability of attorney’s fees. 
F.S. §403.412(2)(f) of the act provides that 
[I]n any action instituted pursuant to this 
section, the prevailing party or parties shall be 
entitled to costs and attorney’s fees. If the court 
has reasonable ground to doubt the solvency 
of the plaintiff or the plaintiff’s ability to pay 
any cost or judgment which might be rendered 
against him in an action brought under this 
section, the court may order the plaintiff to 
post a good and sufficient surety bond or cash. 
(emphasis supplied.) 

Numerous attempts have been made to 
apply this attorney’s fee and costs provi- 
sion to parties who intervene in adminis- 
trative and licensing proceedings pursuant 
to the Little EPA. All of these attempts 
have been unsuccessful, and properly so. 
The governor and cabinet sitting as the 
Florida Land and Water Adjudicatory 
Commission? and the Department of En- 
vironmental Regulation!® have denied 
attempts to impose attorney’s fees. The 
Second District Court of Appeal affirmed 
the decision of DER without writing an 
opinion. Attempts to have DOAH hearing 
officers require citizens intervening pursu- 
ant to the Little EPA to post bonds to 
ensure payment of attorney’s fees have 
similarly been unsuccessful on the grounds 
that the Little EPA’s attorney’s fee provi- 
sion does not apply to intervention in 
administrative proceedings.!! 

Attorney’s fees and costs are not avail- 
able in F.S. §403.412(5) administrative 
and licensing intervention proceedings for 
several reasons. 

The award of attorney’s fees is in dero- 
gation of the common law and statutes 
allowing for the award of such fees must 
be strictly construed. !2 

The Little EPA attorney’s fee provision 
specifically refers to “actions instituted 
pursuant to this Section.” (emphasis sup- 
plied.) Section 120.60(2) administrative li- 
censing proceedings are instituted when 
the permit applicant files the application. 
The word action is also a term of art 
which specifically refers to a proceeding 
in a court of law; it does not include 
executive branch administrative proceed- 
ings.!3 

The Little EPA attorney’s fee provision 
is located in F.S. §403.412(2). Section 2 
of the act only concerns court suits for 
injunctive relief. The placement of the 
attorney’s fee provision in the section 
dealing with suits for injunctive relief 
logically infers attorney’s fees are not 
available for intervention in administra- 
tive licensing proceedings which is dealt 
with in Section 5 of the statute. 


The Little EPA’s attorney’s fee provi- 
sion in Section 2 twice refers to “courts,” 
a reference which indicates an intent to 
preclude administrative agencies from ac- 
cessing and awarding attorney’s fees. 

One of the sponsors of the Little EPA 
was then state Senator Bob Graham. Bob 
Graham was the governor at the time the 
Florida Land and Water Adjudicatery 
Commission interpreted the Little EPA 
attorney’s fee provision to be inapplicable 
to interventions in administrative licensing 
proceedings.!4 Senator Graham’s interpre- 
tation of this statute should be given great 
weight and deference since he was a spon- 
sor of the legislation.!5 

The Florida Legislature has been aware 
for the past four years of the construction 
given the attorney’s fee provision of the 
Little EPA, and no attempts have been 
made to amend the statute to overrule 
these interpretations. This amounts to 
legislative acceptance of the interpreta- 
tions given the statute by DER, the 
Florida Land and Water Adjudicatory 
Commission, and the Second District Court 
of Appeal, particularly in light of the fact 
the legislature has attempted during this 
time period to amend other portions of 
the Little EPA.'6 

The imposition of any attorney’s fee or 
costs upon citizens intervening into the 
administrative process is contrary to the 
Federal Administrative Procedure Act (5 
U.S.C. §500, et seq.) and the federal 
Constitution’s first amendment right for 
citizens to be able to petition their govern- 
ment. The distinctions made by the Flor- 
ida Legislature concerning the different 
tests for standing and the imposition of 
fees and costs in court proceedings and 
administrative proceedings was a recogni- 
tion by the legislative of the fundamental 
differences between these two procedures. 

There is no logical reason why citizens 
who use F.S. §403.412(5) should be liable 
for costs and attorney’s fees if they lose in 
a F.S. §120.57 hearing when citizens who 
do not use F.S. §403.412(5) have no 
liability for attorney’s fees when they lose 
such a hearing. If permit applicants are 
not liable for attorney’s fees when they 
lose a F.S. §120.57(1) hearing, a situation 
which frequently occurs, then why should 
citizens be liable for fees and costs merely 
because they used F.S. §403.412(5) to 
obtain standing? 

Florida Statutes §120.57(1)(b)(5) and 
F.S. §159.59(5) provide for attorney’s fees 
and costs if a petition is filed for an 
improver or frivolous purpose. The fact 
that attorney’s fees and costs have not 
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been awarded under these statutes against 
any party relying upon F.S. §403.412(5) 
clearly indicates that the provisions of 
F.S. §403.412(5) have not been abused. In 
fact, parties who have used F.S. §403.412(5) 
have successfully modified agency action 
in numerous cases to the benefit of all 
citizens in the state.!’ 


Conclusion — Attorney's fees are not 
and should not be available under F.S. 
§403.412(5). 

The distinctions drawn by the Little 
EPA concerning the requirements for stand- 
ing and attorney’s fees for court suits 
seeking injunctive relief and intervention 
in administrative licensing proceedings are 
valid and promote sound public policy. 
Public participation in administrative li- 
censing proceedings should be, and is, 
encouraged by the Little EPA establishing 
less stringent standing requirements for 
intervening into administrative licensing 
proceedings and by not requiring the 
imposition of attorney’s fees or costs.0 

'Fia. Stat. §403.412, Fla.Stat., Fla. Laws 
Ch. 71-343, §§1-6. 

2 Fra. Stat. §403.412(2). 

3 Fia. Stat. §403.412(5). 

4 Fra. Stat. §403.412(2)(c). 

5 Florida Wildlife Federation v. State De- 
partment of Environmental Regulation, 390 
So.2d 64, 67 (Fla. 1980). 

Stat. §403.412(5). 

7 Booker Creek Preservation, Inc. v. Mobil 
Chemical Company, 481 So.2d 10, 12 and 14 
(Fla. Ist D.C.A. 1986). 

8 ManaSota-88, Inc. v. Department of En- 
vironmental Regulation, 441 So.2d 1109, 1111 
(Fla. Ist D.C.A. 1983); Cape Cave Corp. v. 
Department of Environmental Regulation, 498 
So.2d 1309, 1311 (Fla. Ist D.C.A. 1986), cert. 
den., 509 So.2d 1117 (Fla. 1987); ManaSo 
ta-88, Inc. v. Gardinier, Inc. 481 So.2d 948, 949 
(Fla. Ist D.C.A. 1986). 

9 Friends of the Everglades, DOAH Case 
Nos. 82-3427 and 82-3428 (March 2, 1983). 

10 Agrico Chemical Company v. Department 
of Environmental Regulation, 6 FALR 4352 
(DER 1984). 

'l ManaSota-88, Inc. v. Wilbur Boyd Corp., 
DOAH Case No. 85-2904 (1985); Concerned 
Citizens of Citrus County, Inc. v. Eyster, DOAH 
Case No. 84-0841(1984). 

'2 Sunbeam Enterprises, Inc. v. Upthegrove, 
316 So.2d 34 (Fla. 1975) (mechanics lien statute 
which authorized reasonable attorney’s fees to 
enforce lien held not to authorize attorney fees 
on appellate work). 

Jur 2d, Actions §2. 

'4 Friends of the Everglades, DOAH Case 
Nos. 82-3427 and 82-3428 (March 2, 1983). 

'S NLRB v. Fruit and Vegetable Packers and 
Warehousemen Local 760, 377 U.S. 58 (1964). 
49 FLa. Jur 2d, Statutes, §166. 

16 PCB 84-15, Select Committee on Growth 
Management (1989). 

'7 Concerned Citizens League of America, 
Inc. v. IMC Fertilizer, ER FALR 89:0041 
(DER 1989). 
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ach day 893 persons make Flor- 
ida their new home. In a year’s 
time, approximately 325,960 new 
residents inhabit the Sunshine 
State.! This statistic translates into a tre- 
mendous demand on Florida’s infrastruc- 
ture, requiring new housing, new schools, 
and additional police, fire, and other serv- 
ices. To meet Florida’s growth problems, 
the legislature enacted the Local Govern- 
ment Comprehensive Planning and Land 
Development Regulation Act.? 

The Growth Management Act requires 
that local governments adopt comprehen- 
sive plans that guide and control all 
growth. Once the comprehensive plans 
have been adopted, the Growth Manage- 
ment Act requires local governments to 
enact land use ordinances that are consis- 
tent with those plans.4 Additionally, in 
order to ensure that local governments 
have the means to provide appropriate 
levels of public services to accommodate 
growth, the legislature enacted the concur- 
rency requirement.> 

The concurrency requirement is the teeth 
behind the Growth Management Act, in 
that it prohibits local governments from 
issuing development orders unless there 
are available, concurrently with the pro- 
posed development, sufficient public facili- 
ties and services.® This legislation requires 
that local governments adopt levels of 
service standards for public facilities and 
entrusts the state Department of Com- 
munity Affairs (the DCA) with the author- 
ity to approve service standards before the 
adoption of the local governments’ com- 
prehensive plans.” 

The public facilities and services subject 
to the concurrency requirement include 
roads, sanitary sewers, solid waste dis- 
posal facilities, drainage, potable water, 
recreation facilities, and mass transit (if 
applicable). 

A local government may issue a devel- 
opment order only if the necessary public 
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facilities 

1. Are in place; 

2. Will be in place when the impact of 
that development occurs; or 

3. Are under construction at the time 
of issuance of the development order or 
are the subject of a binding, executed 
contract. 

Further, a development order will be 
issued only if the necessary public facilities 
are subject to the requirements of a con- 
currency management system.’ 

The reaction of local government to the 
concurrency requirement is clear. All local 
governments face the immediate need for 
a complete review of pertinent local law 
to ascertain areas of noncompliance, and 
the subsequent enactment of corrective or 
supplemental legislation.? Many areas face 
the prospect of raising revenues, lowering 
levels of service, or privatizing some serv- 
ices in order to comply with the concur- 
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rency requirements.! Many areas also 
face the need for local building moratoria 
with its uncertain effects upon local econo- 
mies and the quality of life. 

The practical effect of local government 
efforts to comply with the concurrency 
requirement is not clear. The most signifi- 
cant nonrevenue reaction to the concur- 
rency requirement will occur as a result 
of the increased pressure for a change in 
the actual number of local governments 
in the state. Florida has deliberately lim- 
ited the number of governments in the 
state,'! perhaps as a result of its conserva- 
tive Southern origin. Yet, increased gov- 
ernment through special districts offers a 
means of obtaining resources not other- 
wise obtainable. This theory is based upon 
the supposition that public resistance to 
increased taxes can be reduced by relying 
less upon broad-based public revenue meas- 
ures and more upon taxes applied to 
service areas which are more easily evalu- 
ated.!2 This fragmentation of governments 
with its attendant creation of fiefdoms 
denies the potential effect of setting gov- 
ernment against government and setting 
politically ambitious officials against other 
politically ambitious officials. In this frag- 
mented environment, consensual public 
policy often is not realistically possible 
and in many instances is not in the 
public’s long-term good.!3 

The most significant reaction to the 
concurrency requirement will occur as 
Floridians face the problem of seeking 
additional revenue sources to meet infra- 
structure needs. The Zwick Report of the 
State Comprehensive Plan Committee!4 
clearly describes the problem. The com- 
mittee found that, as a result of federal 
cutbacks, local governments now have to 
assume more responsibility for financing 
their own infrastructure. Florida has de- 
veloped a boom or bust tax structure of 
taxation on goods and not services, de- 
spite our constitutional mandate for a 


- - 


balanced budget; local governments are 
engaging in deficit financing inasmuch as 
local governments have not provided a 
revenue stream sufficient to finance infra- 
structure on a “pay as you go basis.” In 
essence, the “state may not have fully 
understood the ramifications of concur- 
rency and some process is needed to 
adequately assess the impact of state pol- 
icy.”!5 

The problem facing state and local 
government is not one of fiscal capacity, 
but rather of fiscal flexibility.'© Revenue 
flexibility arises from authority over reve- 
nue sources which can be varied to meet 
the changing demand for public services. 
In Florida, local governments have only 
one real revenue source, ad valorem taxes,!7 
and, despite the success of impact fees,!® 
local government revenue options are few.!9 
Current revenue sources are insufficient 
to meet the needs of growth management. 
While it is easy to suggest that the state’s 
revenue system is weak and that the state 
should reform itself and provide more 
revenue to local jurisdictions, such largess 
in and of itself would not provide the 
flexibility local jurisdictions require. The 
best prospect for greater local revenue 
flexibility lies in increasing the taxing 
authority of local government.”° Although 
many options are available,?! the state has 
shown great reluctance to provide local 
jurisdictions with the necessary resource 
flexibility, as such flexibility would reduce 
the state’s political control in these mat- 
ters. 

The Zwick Report recommends that 
public acceptance and thereby political 
acceptance of public funding of infrastruc- 
ture needs can only be obtained through 
public education and the willingness of 
elected officials to “behave as true lead- 
ers.” Otherwise, it says, “we will fail.”22 

The legal effects of local government 
efforts to comply with the concurrency 
requirement are many and varied. First, a 
local government may enact moratorium 
ordinances in areas in which a particular 
public facility has reached full capacity 
under the adopted levels of service. Sec- 
ond, the local government may refuse to 
issue a building permit to a developer 
based on the fact that the impact of that 
development would jeopardize the adopted 
standard of service, in essence a defacto 
moratorium. 

A developer could legally challenge mora- 
torium ordinances and a de facto morato- 
rium using the following legal 
theories. 

Florida law requires that a moratorium 
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ordinance be enacted with the same proce- 
dural formalities as zoning.?3 Therefore, 
an ordinance that substantially affects 
land use may only be enacted by affording 
property owners notice and an opportu- 
nity to be heard. A person whose real 
property is subject to a moratorium could 
challenge the ordinance if standards of 
procedural due process were violated. 

In Florida, land use ordinances are 
presumed valid if the matter is “fairly 
debatable.”*4 So long as the moratorium 
is reasonably related to the government’s 
objective in enacting the ordinance, the 
courts will uphold the ordinance. There is 
very little question that the purpose of 
imposing a moratorium on development 
is to reduce the stress on public facilities. 
Therefore, any legal action based upon the 
theory that the local government is not 
advancing a legitimate police power objec- 
tive would have little chance of success- 
fully challenging a local government 
moratorium. 

The means chosen to implement the 
moratorium ordinance, however, may be 
deemed unreasonable. For example, if a 
local government enacts a two-year mora- 
torium on development until the infra- 
structure is available to accommodate the 
new growth, a developer may argue that 
the duration of the ordinance is unreason- 
able, is an excessively long period in which 
to construct public facilities, or, as ap- 
plied, constitutes a “taking” of property. 

A moratorium restricts the beneficial 
use of a person’s property. As a result, the 
economic value of this interest may de- 
crease to a point where the land should 
be abandoned by its owner. Before the 
landmark United States Supreme Court 
case of First English Evangelical Lutheran 


Church of Glendale v. Los Angeles County, 
197 S.Ct. 2378 (1987), a landowner could 
only receive compensation for the perma- 
nent taking of his property. Under First 
English when a land use ordinance results 
in a taking of private property and the 
ordinance is later deemed to be invalid by 
the courts, a property owner may seek 
compensation for lost value from the time 
the ordinance is enacted until the time the 
ordinance is found invalid by the courts. 
With this decision the Supreme Court 
expanded the “just compensation clause” 
of the fifth amendment to include tempo- 
rary takings. This potential liability for 
damages should have a chilling effect on 
local governments contemplating the en- 
actment of moratoriums in order to com- 
ply with concurrency. 

The Growth Management Act does pro- 
vide at F.S. §163.3167(8), that 


[nJothing in this act shall limit or modify the 
rights of any person to complete any develop- 
ment that has been authorized as a develop- 
ment of regional impact pursuant to Chapter 
380 or who has been issued a final local 
development order and development has com- 
menced and is continuing in good faith. 


Developments of regional impact are 
automatically vested under the Growth 
Management Act. Non-DRI developments 
must meet a two-pronged test before they 
become vested: (1) The development must 
have received a “final local development 
order”; and (2) development must have 
commenced and be continuing in good 
faith. The act does not define “final local 
development order,” nor does it explain 
what is meant by a development com- 
menced and continuing in good faith. The 
courts will be left with the task of inter- 
preting this broad language. 

Since the Growth Management Act 
does not specifically preclude the applica- 
tion of the common law doctrine of equi- 
table estoppel for projects that are thwarted 
as a consequence of concurrency, this legal 
theory may assume increased importance.?6 

Another potential argument that may 
be pursued as a result of the concurrency 
requirement is the legislature’s improper 
delegation of authority to the DCA.2’ The 
legislature has directed the DCA to adopt 
amendments to rules promulgated in Ch. 
9J-5 of the Florida Administrative Code 
that are consistent with the legislative 
intent of the concurrency requirement.”8 
Unfortunately the standards necessary to 
guide the DCA are not apparent in the 
statute, and an argument may be made 
that the legislature improperly delegated 
power to the DCA. The legislature does 


have authority to delegate to administra- 
tive agencies a general scheme or policy 
and to allow the agencies the power to 
work out the details.29 For this reason an 
argument of improper delegation of author- 
ity to the DCA may fail. 

The good intentions of the concurrency 
requirement are obvious, but the practical 
and legal effects of uncertainties in the 
current act and regulations may prove to 
be insurmountable for the construction 
industry, lenders, and counsel. 

A developer may obtain approval for a 
multi-phased project and a loan for infra- 
structure, complete a number of units and 
then find that he is unable to continue. 
This situation would arise if, during the 
phased construction by the first developer, 
a second developer obtains permission to 
construct another nearby project which 
encumbers public facilities to capacity. 
Developers faced with this possibility will 
race to completion, ever mindful that the 
local government is under no obligation 
to issue a C.O. for the next unit. Obvi- 
ously, no lender is going to fuel this race 
to completion nor is any lender going to 
advance funds where it is possible that 
when it takes back the property it will be 
unable to complete construction and re- 
cover loan proceeds. Lender doubts whether 
their investments will lead to completed 
projects will adversely affect small non- 
DRI projects because of the uncertainty 
over when these projects become vested, 
if ever. 

Banks in Dade and Broward counties 
are facing this uncertainty by requesting 
counsel to provide opinion letters concern- 
ing concurrency. No attorney should give, 
nor any lender accept, an unqualified 
concurrency opinion. No attorney has the 
capacity, at present, to ensure against the 
potential dragnet effect, especially in non- 
DRI projects, that there are “no violations 
of ordinances.” Attorneys’ representations 
are made more uncertain by the fact that, 
at the time of this writing, the DCA 
regulations have not been enacted and 
there is no certainty of application. Also 
the Growth Management Act permits third 
party enforcement so that anyone affected 
by a project’s impact can object. This 
allows a disgruntled business associate 
living elsewhere in the county the opportu- 
nity to object by saying that a project 
negatively affects public facilities and ought 
not to be developed. 

Any attorney who blindly goes forward 
with a “clean” opinion is at risk, and 
lenders understandably are becoming very 
reluctant to loan. 


Conclusion 

Dade and Broward counties are dealing 
with the problem now. The legislature, the 
DCA, and the rest of the state must deal 
with the problem immediately. Sugges- 
tions advanced by Miami attorney Stanley 
Price on behalf of the Greater Miami 
Chamber of Commerce are excellent. Mr. 
Price suggests in essence: 

1. A definition for “final development 
order” needs to be established. Such a 
definition should not include certificates 
of occupancy, but should include ap- 
proved plats at least for a specified period 
of time. 

2. There should be a specific provision 
which vests developers with rights once a 
building permit is issued, and which vests 
lenders or successor developers with rights 
to complete the project if a foreclosure or 
a workout becomes necessary. 

3. The proposed rules of the DCA must 
be subject to a formal rulemaking process 
and must be brought to a point of finality. 
These rules must be expanded to provide, 
at a minimum, guidelines for concurrency 
management systems so that local govern- 
ments will be operating according to the 
same standards; Dade County, for exam- 
ple, now has 28 separate concurrency 
management systems. In addition, one 
person in each local government must be 
designated to issue concurrency opinions 
on which developers, lenders, and the 
community at large may rely. 

Management of our environmental re- 
sources is critical to the future of Florida 
and the quality of life we wish to enjoy. 
The importance of the Growth Manage- 
ment Act in accomplishing this goal is 
undisputed. However, even though Flor- 
ida is a community of people with a wide 
diversity of interests and goals, we must 
seek exact parameters for management of 
our environmental resources so that we 
can face life’s choices with some 
certainty.0 


Who Will Pay?, THE Miami Heratp, May 
1, 1989, Sec. A, p. 1. 

2Fia. Stat. ANN. Ch. 163.3161 and Ch. 
163.3164(12) for the definition of local govern- 
ment. 

3 Fra. Stat. ANN. Ch. 163.3161(2). 

4 Fra. Stat. ANN. Ch. 163.3194(b). 

5 Fia. Stat. ANN. Ch. 163.3177(10)(h). 

6Fia. Apm. Cope Ch. 9J-5.005(1)(c) and 
Ch. 163.3164(6) for the definition of develop- 
ment order. 

7 Stat. ANN. Ch. 163.3177(9). 

8 Ap. Cope Ch. 9J-5.0055(2). 

9 See Dade County Ordinance 89-66 and 
Resolution R-761-89 and Administrative Order 
No. 4-85. 
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0 The City of Ft. Lauderdale recently voted 
against designating its downtown area as a 
special transportation area. This would have 
allowed the city to deviate from state prescribed 
levels of service, but would have .neant that the 
state would no longer be responsible for main- 
taining roads in the area. Without the designa- 
tion, Ft. Lauderdale will not meet the concur- 
rency requirement of the Growth Management 
Act. 

'! See F.S. Ch. 165 related to the difficulties 
of incorporating new cities. But also see excep- 
tions to this in F.S. Ch. 163 as to Safe 
Neighborhoods, Improvement Districts, F.S. 
Ch. 154 as to County Health Care Districts, 
and F.S. Ch. 125, part 5 as to Juvenile Welfare 
Boards. 

!2 Specific funds for fire, police, health or 
welfare parks, etc. 

13 David A. Kobrin, Action Line, The Flor- 
ida Bar, vol. XVI, no.5, (Summer 1989). 

'4Charles J. Zwick, chief executive officer 
of Southeast Bank, chaired the 22-member 


statewide committee on revenue, Florida’s State 
Comprehensive Plan Committee. The com- 
ments here are from Mr. Zwick’s speech at the 
“Financing Growth” conference in the spring 
of 1989. 

'S Comments of Paul Bradshaw, counsel for 
the Department of Community Affairs at the 
conference From Planning to Land Develop- 
ment Regulation; Implementation of the 1985 
Growth Management Act, in the spring of 
1989. 

16 See University of Florida, 1988 Statistical 
Abstract. 

17 See Fira Const. Art. VII, §9. Art. VII, 
§1(a) states that “all other forms of taxation 
shall be preempted to the state except as 
provided by general law.” Cities and counties 
have other options for revenue, but they are 
severely limited. 

'8 For example, impact fees cannot be used 
for operation and maintenance nor can they 
be used to “make up” any deficit in infrastruc- 
ture financing. 


Do you need 


additional copies of 
the 1989 Directory? 


'9The capacity of local jurisdictions to fi- 
nance governments, through ad valorem taxes, 
user fees, and special assessments varies greatly 
from place to place. 

20 Robert Bradley, Environmental & Urban 
Issue, vol. XVI, no. 4, (Summer 1989). 

21 Td. 

22 See note 14 infra. 

23 City of Sanibel v. Buntrock, 409 So.2d 
1073 (Fla. 2d D.C.A. 1981). 

24State v. Ehringer, 46 So.2d 601 (Fla. 
1950). 

25 Fia. Stat. ANN. Ch. 163.3167(8). 

26 See Hollywood Beach Hotel Co. v. City 
of Hollywood, 329 So.2d 10 (Fla. 1976), for an 
excellent discussion of the theory of equitable 
estoppel. 

27 See Lewis v. Bank of Pasco County, 346 
So.2d 53 (Fla. 1976), for an excellent discussion 
of delegation of authority. 

28 Stat. Ann. Ch. 163.3177(10)(j). 

30 Department of Citrus v. Griffin, 239 So.2d 
577 (Fla. 1970). 
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BUSINESS 


Defenses to Bankruptcy 


demand by a bankruptcy trus- 

tee or debtor in possession on 

acreditor to disgorge a prefer- 

ential transfer is often met by 
anger, followed by fear. Creditors, espe- 
cially if unfamiliar with bankruptcy, often 
complain that requiring them to return 
money that they received from the debtor 
prior to bankruptcy for a legitimate debt 
is not “fair.” Fair or not, the purpose 
behind making prebankruptcy payments 
avoidable is to discourage favoritism of 
certain creditors, and thereby promote 
equal distribution to all similarly situated 
creditors. When a creditor grasps the 


significance of receipt of payment within. 


90 days prior to the bankruptcy for a prior 
debt, he may then ask, “How much do I 
have to return and when do I have to 
return it?” At this point, a careful analysis 
of the defenses available to a preference 
action is crucial. 

Section 547(c) of the Bankruptcy Code 
(11 U.S.C. §101 et seg.) provides seven 
statutory defenses to preference actions. 
These defenses are statutory affirmative 
defenses; if the elements of the defense are 
proven, the preference action is defeated, 
even if a preferential transfer is proven. 
This article will discuss the concept of 
preference, then summarize each of the 
seven defenses and cite some noteworthy 
case authorities. 


Elements of a 
Preferential Transfer 

Section 547(b) of the Code allows a 
bankruptcy trustee to avoid any transfer 
by the debtor of property if each of five 
elements are proven. The five elements are 
that the transfer be made: (1) To or for 
the benefit of a creditor; (2) on account 
of a prior (“antecedent”) debt; (3) while 
the debtor was insolvent; (4) 90 days or 
less before the filing of the bankruptcy 
petition (one year or less if the creditor 
was an “insider”); and (5) with the result 


Preference Actions 


Making 
prebankruptcy 
payments avoidable 
discourages 
favoritism of certain 
creditors, promoting 
equal distribution 
to all similarly 
situated creditors 


by Michael P. Horan 


that the creditor receives more than if the 
only transfer to the creditor was under a 
Ch. 7 liquidation. The trustee (or debtor 
in possession acting under authority of 
Code §1107(a)), bears the burden of prov- 
ing each of the five elements. Code §547(g). 

Most of the key terms contained in the 
five elements are defined in the Code. 
“Transfer” is a broad concept that in- 
cludes “direct or indirect, absolute or 
conditional, voluntary or involuntary,” dis- 
positions of property. Code §101(50). A 
“debt” is liability on a “claim”; claim is 
broadly defined to include unliquidated, 
contingent, unmatured, and disputed rights 
to payment. Code §101(4), (11). A “credi- 
tor” holds a claim against the debtor or 
the bankruptcy estate. Code §101(9). In- 
solvency is determined through a balance 
sheet test — a comparison of assets to 
liabilities. Code §101(31). Insiders are per- 
sons and entities with a close or controlling 
interest in the debtor. The identification 


of “insider” will vary depending on whether 
the debtor is an individual, corporation, 
or partnership. Code §101(30). 

It is important to note that the first 
element addresses not just transfers to 
creditors, but also transfers for the benefit 
of creditors. For example, payments by 
debtor, Air Florida to a clearinghouse on 
account of sums owing to American Air- 
lines were avoided “just as if they had been 
made directly to American.” In re Jet 
Florida System, Inc., 73 B.R. 552, 554 
(Bkrtcy. S.D.Fla. 1987). An area now 
hotly litigated concerns whether payments 
by debtors to creditors, for obligations 
guaranteed by insiders, are subject to the 
one-year, rather than the 90-day, prefer- 
ence period. The Seventh Circuit answered 
in the affirmative, noting that each pay- 
ment is “for the benefit of” the insider- 
guarantor because each payment reduces 
the insider’s exposure on the guaranty. 
Levit v. Ingersoll-Rand Financial Corpo- 
ration, 874 F.2d 1186 (1989). The effect 
of the Levit holding is that a creditor 
holding a guaranty from an insider may 
be subject to a one-year preference period, 
while a creditor without a guaranty will 
be exposed only during the 90-day period. 


Rebutting the Trustee’s Case 
The first opportunity for defense in a 
preference action is rebuttal of the trus- 
tee’s case. For example, it is possible that 
no transfer of the debtor’s property was 
made at all, but rather, the property 
transferred belonged to a third party.! The 
timing of the transfer may be in dispute. 
For example, satisfaction of a writ of 
garnishment within the 90-day preference 
period will not be avoidable if the writ was 
served, and took effect under state law, 
prior to the preference period. On the 
other hand, a transfer by check usually 
occurs not upon tender, but when the 
check is honored.? The element of insol- 
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vency may be contested. Although the 
debtor is presumed to have been insolvent 
in the 90-day period preceding the bank- 
ruptcy, this presumption is rebuttable. 
Code §547(f). More importantly, if the 
plaintiff is attempting to avoid a transfer 
to an insider made between 90 days and 
one-year prior to the petition, there is no 
presumption of insolvency, and the issue 
may be contested. Even if the first four 
elements are proven, the creditor may 
have received no more than it would have 
received under a Ch. 7 liquidation; a fully 
secured creditor most easily illustrates this 
example.* 

If the trustee can prove all of the 
elements of a preferential transfer, the 
creditor must look to the seven statutory 
defenses for protection.5 


© Contemporaneous Exchange for New 
Value — §547(cX1) 

Code §547(c)(1) states that the trustee 
may not avoid a transfer that is “a con- 
temporaneous exchange for new value 
given to the debtor” when the transfer is 
intended by both parties to be contempo- 
raneous, and is in fact “substantially 
contemporaneous.” The basic thrust of 
this defense is to protect transactions that 


laymen intend to be contemporaneous, 
although legally there may be credit as- 
pects to the transaction. For example, a 
debtor’s tender of a check to purchase 
goods would generally be protected, even 
though the seller would not, technically, 
receive payment until the check cleared.® 
The term new value “means money or 
money’s worth . . . or new credit, or 
release. . . .” Code §547(a)(2). Thus, a 
creditor’s release of collateral or lien in 
return for payment may qualify as “a 
contemporaneous exchange for new value.” 
Matter of Fuel Oil Supply & Terminating, 
Inc., 837 F.2d 224 (Sth Cir. 1988) (Credi- 
tor released letter of credit; bank released 
debtor’s collateral); In re George Rodman, 
Inc., 792 F.2d 125 (10th Cir. 1986) (Re- 
lease of lien on oil well that had value at 
time of transfer, but ultimately proved to 
have no value); Matter of Advanced Con- 
tractors, 44 B.R. 239 (Bkrtcy. M.D.Fla. 
1984) (Release of mechanic’s lien when 
debtor bonded job). Note that, in Fuel 
Oil, the debtor’s collateral was actually 
released by a third party bank which had 
issued a letter of credit. On the other 
hand, the 11th Circuit has held that mere 
forbearance by an undersecured creditor 
of its right to foreclose collateral did not 
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constitute new value. In re Air Condition- 
ing, Inc., of Stuart, 845 F.2d 293 (llth Cir. 
1988); accord, Drabkin v. A.I. Credit 
Corp., 800 F.2d 1153 (D.C. Cir. 1986). 


® Ordinary Course of Business — 
§547(c)(2) 

Normal credit transactions incurred and 
paid according to customary business terms 
are protected from avoidance by the sec- 
ond statutory defense. For example, trade 
creditors may show that they received 
payments for goods within the time frame 
set for payment by the invoice for the 
goods. The bankruptcy amendments of 
1984 eliminated a requirement that the 
payment must have been made within 45 
days after the debt was incurred. 

Determining whether the defense is avail- 
able must be done case-by-case. The 11th 
Circuit stated as a general guideline “that 
§547(c)(2) should protect those payments 
which do not result from ‘unusual’ debt 
collection or payment practices.” In re 
Craig Oil Co., 785 F.2d 1563, 1566 (1986). 
Craig held that §547(c)(2) was not avail- 
able to prevent avoidance of a series of 
payments because the creditor had de- 
manded “a show of good faith,” the debtor 
began tendering payment by cashier’s check 
rather than by regular check; most pay- 
ments were late; and payments were made 
after debtor stopped purchasing from credi- 
tor. 

Uncertainty exists whether the “ordi- 
nary course” is simply that of the debtor 
and creditor, or that of the industry in 
general. There are cases from the South- 
ern District of Florida pointing each way. 
Compare In re Jerry-Sue Fashions, Inc., 
91 B.R. 1006, 1008 (Bkrtcy. 1988) (Judge 
Weaver) (“[T]he manner of payment was 
not at variance with the parties’ course of 
dealing”), with In re Southern Commodity 
Corp., 78 B.R. 627, 628 (Bkrtcy. 1987) 
(Chief Judge Britton) (“Section 546(c)(2)(C) 
requires that payments be made according 
to terms ordinary in the industry not in 
the prior dealings of the parties”) (empha- 
sis in original). 


© Enabling Loans (Purchase Money 
Security Interests) — §547(c)(3) 

This defense prevents avoidance of a 
security interest received from a debtor in 
exchange for a loan used by the debtor to 
acquire the property subject to the secu- 
rity interest. However, the security interest 
must be perfected within 10 days after the 
debtor receives possession of the property; 
state law perfection periods are not appli- 
cable. An issue litigated repeatedly is 


whether a creditor can take advantage of 
the contemporaneous exchange defense 
(§547(c)(1)) if it fails to perfect within the 
10-day period required by §547(c)(3)(B). 
A majority of the courts, including the 
11th Circuit, have held that the contempo- 
raneous exchange defense is not available 
in such a situation.’ Therefore, a purchase 
money security interest, properly perfected 
under state law within 90 days prior to 
bankruptcy, may be avoidable if perfec- 
tion did not occur within 10 days after 
debtor’s possession of the property.® 


@ Subsequent Advance of New Value 
— §547(cV4) 

The fourth defense allows a creditor to 
offset against any preference, new value 
(e.g., an extension of credit) given to the 
debtor on an unsecured basis after receipt 
of the preference. The following illustra- 
tion demonstrates how the defense works: 


Debtor Pays Merchant Extends 
on Antecedent Debt Credit 
January 2 $10,000 

February 2 $20,000 
March 30 $10,000 

April 2 Bankruptcy Filed 


In this example, the merchant received 
$20,000 in preferential payments. How- 
ever, §547(c)(4) bars avoidance of the 
January 2 payment because the merchant 
extended unsecured credit in excess of 
$10,000 after receipt of the January 2 
payment. The old Bankruptcy Act used a 
“net result” test; total credit extended 
within the 90-day period was simply offset 
against total payments within the period. 
This test would provide the merchant in 
the example a total defense. However, a 
majority of courts have held that the net 
result rule is no longer applicable because 
§547(c)(4) requires that the new value be 
extended after receipt of the preference.? 


© Security Interest in Inventory or Re- 
ceivables —§547(c)5) 

The claim of a creditor with a perfected 
security interest in inventory, receivables, 
or their proceeds will not be avoidable 
except to the extent that the creditor 
improves its secured position in the 90 
days (one year, if an insider) preceding the 
bankruptcy. A security interest in inven- 
tory, or receivables is a “floating lien” 
—the exact composition of the collateral 
varies from day-to-day. The improvement 
of position test allows for the fluctuating 
nature of the collateral during the 90-day 


A preference case 
that appears weak 
from the creditor’s 
perspective at 
first glance may, 
in actuality, be 
aggressively 
defended 


(or one-year) preference period, so long 
as the secured creditor does not improve 
its position at the expense of unsecured 
creditors. Ordinarily, the improvement of 
position test compares the secured posi- 
tion on two dates: 90 days prior to the 
petition, and the date of the bankruptcy 
filing.!° 


© Unavoidable Statutory Liens — 
§547(c)(6) 

The sixth defense, in language all too 
familiar to those who wrestle with codes, 
protects from avoidance “the fixing of a 
statutory lien that is not avoidable under 
§545.” Code §545 states that the trustee 
may avoid the placing of four types of 
statutory liens: (a) Liens arising upon the 
filing of bankruptcy, or upon insolvency 
or like condition; (b) liens ineffective against 
a real or hypothetical bona fide purchaser 
who purchases upon commencement of 
the case; (c) liens for rent; (d) liens of 
distress for rent.'! The sixth defense states, 
in effect, that the trustee’s power to avoid 
the placing of statutory liens is limited to 
the four liens just described. It is this sixth 
defense that allows, for example, a sub- 
contractor or materialman to place a 
mechanic’s lien on property during the 
90-day preference period. 


© Payments on Consumer Debts — 
§547(c)(7) 

The last statutory defense prevents avoid- 
ance of a transfer of property with a value 
less than $600 by an individual debtor 
“whose debts are primarily consumer 
debts.” A “consumer debt” is a “debt 
incurred by an individual primarily for a 
personal, family or household purpose.” 
Code §101(7). Read literally, §547(c)(7) 


does not require the transfer in question 
be applied to a consumer debt; it is 
sufficient if the debts of the individual 
debtor were primarily consumer debts. 
This defense was not added to the Code 
until 1984; there is a paucity of case law 
concerning it. 


Conclusion 

A variety of defenses are available to 
counter preference claims. Frequently more 
than one defense can be raised in a given 
case. A preference case that appears weak 
from the creditor’s perspective at first 
glance may, in actuality, be a case that can 
be aggressively defended.0 


'In re Flooring Concepts, Inc., 37 B.R. 957 
(Bkrtcy. App. Panel 9th Cir. 1984) (Payments 
made by general contractor to debtor’s materi- 
almen were not property of the debtor); In re 
Manufacturers Acceptance Corp., 86 B.R. 729 
(Bkrtcy. S.D.Fla. 1988) (Debtor had no interest 
in customer payments to bank subject to secu- 
rity interest, except to extent of remainder after 
bank paid itself proper charges). See generally, 
4 CoLuier on Bankruptcy para. 547.03[2] (15th 
ed.) (“The fundamental inquiry is whether the 
transfer diminished or depleted the debtor’s 
estate.”). 

2In re Harrington, 70 B.R. 301 (Bkrtcy. 
S.D.Fla. 1987); In re M.D.F., Inc., 39 B.R. 16 
(Bkrtcy. S.D.Fla. 1984). 

3In re W&T Enterprises, Inc., 84 B.R. 838 
(Bkrtcy. M.D.Fla. 1988); Matter of Don Mow- 
ery, Inc., 65 B.R. 607 (Bkrtcy. M.D.Fla. 1986). 
But cf. Matter of American Trading & Ship- 
ping, Inc., 24 B.R. 32 (Bkrtcy. S.D.Fla. 1982) 
(cashier’s check). 

4 See, e.g., Matter of Lackow Brothers, Inc., 
19 B.R. 601 (Bkrtcy. S.D.Fla. 1982). A creditor 
may also hold a right to setoff under non- 
bankruptcy law that may be enforceable under 
Code §553. 

5 The exact wording of each defense should 
be carefuliy reviewed. The full text of §547(c) 
follows: 

“The trustee may not avoid under this section 
a transfer — 

(1) to the extent that such transfer was— 

(A) intended by the debtor and the creditor 
to or for whose benefit such transfer was made 
to be a contemporaneous exchange for new 
value given to the debtor; and 

(B) in fact a substantially contemporane- 
ous exchange; 

(2) to the extent that such transfer was — 

(A) in payment of a debt incurred by the 
debtor in the ordinary course of business or 
financial affairs of the debtor and the trans- 
feree; 

(B) made in the ordinary course of busi- 
ness or financial affairs of the debtor and the 
transferee; and 

(C) made according to ordinary business 
terms; 

(3) that creates a security interest in property 
acquired by the debtor— 

(A) to the extent such security interest 
secures new value that was — 

(i) given at or after the signing of a 
security agreement that contains a description 
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of such property as collateral; 

(ii) given by or on behalf of the secured 
party under such agreement; 

(iii) given to enable the debtor to acquire 
such property; and 

(iv) in fact used by the debtor to acquire 
such property; and 

(B) that is perfected on or before 10 days 
after the debtor receives possession of such 
property, 

(4) to or for the benefit of a creditor, to the 
extent that, after such transfer, such creditor 
gave new value to or for the benefit of the 
debtor— 

(A) not secured by an otherwise unavoid- 
able security interest; and 

(B) on account of which new value the 
debtor did not make an otherwise unavoidable 
transfer to or for the benefit of such creditor; 

(5) that creates a perfected security interest 
in inventory or a receivable or the proceeds of 
either, except to the extent that the aggregate 
of all such transfers to the transferee caused a 
reduction, as of the date of the filing of the 
petition and to the prejudice of other creditors 
holding unsecured claims, of any amount by 
which the debt secured by such security interest 
exceeded the value of all security interests for 
such debt on the later of— 

(A)(i) with respect to a transfer to which 
subsection (b)(4)(A) of this section applies, 90 
days before the date of the filing of the petition; 
or 


(ii) with respect to a transfer to which 
subsection (b)(4)(B) of this section applies, one 
year before the date of the filing of the petition; 
or 

(B) the date on which new value was first 
given under the security agreement creating 
such security interest; 

(6) that is the fixing of a statutory lien that 
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is not avoidable under section 545 of this title; 
or 

(7) if in a case filed by an individual debtor 
whose debts are primarily consumer debts, the 
aggregate value of all property that constitutes 
or is affected by such transfer is less than $600.” 

6 See In re Standard Food Services, Inc., 723 
F.2d 820, 821 (11th Cir. 1984); 4 CoLLieR on 
Bankruptcy para 547.09 (15th ed.) (citing legis- 
lative history). 

7 Matter of Tressler, 771 F.2d 791 (3d Cir. 
1985); In re Davis, 734 F.2d 604 (llth Cir. 1984); 
Matter of Vance, 721 F.2d 259 (9th Cir. 1983); 
In re Scoviac, 74 B.R. 635 (Bkrtcy. N.D.Fla. 
1987). 

8 The reader may legitimately question how 
there is a preference at all under these facts; it 
appears there is no antecedent debt because a 
security agreement is generally signed contem- 
poraneously with the loan. However, the trans- 
fer of the security interest can not occur until 


the debtor acquires an interest in the collateral. 
Code §547(e)(3). Further, the transfer of the 
security interest is deemed to take place at the 
time of perfection, if perfection follows the 
creation of the security interest by more than 
10: days. Code §547(c)(2). 

9 See, e.g., In re Fulghum Construction 
Corp., 706 F.2d 171 (6th Cir. 1983); In re Gold 
Coast Seed Co., 30 B.R. 551 (Bkrtcy. App. 
Panel 9th Cir. 1983). 

'0 The first date used in the test would be 
one year prior to the bankruptcy if the creditor 
was an insider; it would be the first date on 
which the creditor gave consideration to debtor 
if the security interest arose within 90 days of 
the bankruptcy. See generally, 4 CoLLiER ON 
Bankruptcy, para. 547.13 (15th ed.); see also 
Matter of Lackow Brothers, Inc., 19 B.R. 601 
(Bkrtcy. S.D. Fla. 1982) note 5. 

'l See generally, 4 COLLIER ON BANKRUPTCY 
para. 545.04 (15th ed.). 
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CRIMINAL LAW 


Final Argument and the 
Failure to Call Available Witnesses 


ost prosecutors, after having 

completed a dozen or so jury 

trials, begin to realize that 

their credibility is the most 
important issue in any case that they try. 
Just about every effort at persuasion in 
trial depends upon the prosecutor’s credi- 
bility. One way a prosecutor undercuts 
that credibility is by failing to call an 
available witness in order to hide damag- 
ing facts. 

When a prosecutor fails to call an 
available witness, it generally tells the jury 
that the withheld evidence is unfavorable 
to the prosecutor’s side. The opponent 
wiil be quick to point this out to the jury 
both in the examination of witnesses and 
in final argument. The stock phrases are 
along the lines of the following: “If this 
crime really happened the way the prose- 
cutor says it did, then why didn’t they call 
the other three bystanders?” These argu- 
ments can have devastating effects on the 
prosecutor’s credibility and, as a result, 
on the outcome of the case. 

Only by understanding the law sur- 
rounding the failure to call available 
witnesses can a prosecutor make an in- 
formed decision about whether the witness 
should testify, and the propriety of com- 
menting on the defendant’s failure to call 
an available witness. This article discusses, 
from a practical perspective, Florida law 
on the failure to call available witnesses 
and offers some suggestions to prosecu- 
tors and to defense counsel on how to use 
this law advantageously. 

Although most of Florida’s decisional 
law on the failure to call available wit- 
nesses comes from the district courts of 
appeal, the Florida Supreme Court has 
addressed this issue in two important 
cases. In Buckrem v. State, 355 So.2d 
111,112 (Fla. 1978), the jury convicted the 
defendant, rejecting his alibi defense. The 
defendant testified he and his wife were at 
a friend’s house at the critical time, but 


Evidence of an 
opponent's failure 
to produce a 
knowledgeable 
witness can be a 
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by Edward J. Page 


failed to call his wife to establish the alibi. 
The prosecutor commented on this failure 
in his final argument. The court approved 
of this comment, relying on Jenkins v. 
State, 317 So.2d 90 (Fla. Ist DCA 1975), 
wherein the First District Court of Appeal 
said: 


Alibi was the crucial defense in this case. If 
a witness knows material facts which will be 
helpful to a defendant in making his defense, 
and the witness is competent and available, the 
defendant’s failure to produce the witness is 
properly a subject of comment by the prosecu- 
tor. This is particularly true if the witness is the 
spouse of the defendant. 


Buckrem sets forth the basic hornbook 
law on the failure to call available wit- 
nesses. The Florida Supreme Court 
explained some of its parameters in State 
v. Michaels, 454 So.2d 560 (Fla. 1984). In 
Michaels, the defendant complained about 
the prosecutor’s comments in final argu- 
ment on the defendant’s failure to call his 
daughter, who was available, to testify and 


the prosecutor’s inference that she was not 
called because the daughter’s evidence 
would not support his defense. The Sec- 
ond District Court of Appeal reversed 
because of these comments but the Flor- 
ida Supreme Court disagreed. The Supreme 
Court discussed Buckrem, cited Jenkins 
again for the proposition quoted earlier 
and commented that the rule in Buckrem 
applies equally to cases involving alibi, 
self-defense, and defense of others.! In 
approving the prosecutor’s comments, the 
court stated: 

The basis for the rule is that the trier of fact 
is entitled to hear relevant evidence from avail- 
able and competent witnesses. When such 
witnesses are equally available to both parties, 
no inference should be drawn or comments 
made on the failure of either party to call the 
witness. Here, however, the witness was the 
daughter of the defendant. She was not “equally 
available” to the prosecution because of the 
parent-child relationship which would normally 
bias her toward supporting her father’s de- 
fenses. 

In Florida, then, the rule is well estab- 
lished that a comment may be made upon 
the opponent’s failure to call a witness if 
the witness is (1) available and (2) compe- 
tent. This rule applies with equal force to 
both the defendant’s? and state’s failure 
to call witnesses and in civil? as well as 
criminal cases. 


Availability 


Availability of the witness is one critical 
element in the evidentiary foundation re- 
quired before comment may be made 
upon an opponent’s failure to call a wit- 
ness. The term “availability” has a special 
meaning in the context of a party’s failure 
to call a witness. In Hall v. State, 470 
So.2d 796,798 (Fla. 4th DCA 1985), the 
court explained that the term 
does not refer either to geographical proximity 
or to the physical or mental capacity of the 
witness to testify. It has reference, rather, to 
one party’s superior knowledge of the existence 
and identity and the expected testimony of the 
witness. A confidential informant whose iden- 
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tity has not been revealed thus is not a witness 
“available” to the accused. On the other hand, 
the wife, girlfriend or long-time acquaintance 
of a party ordinarily will be considered to be 
available as a witness for that party. 


The court in Hall applied this test and 
held the prosecutor’s comment upon the 
defendant’s failure to call his girlfriend as 
an alibi witness was proper. This ruling 
was bottomed on the defendant’s testi- 
mony that he was with his girlfriend at the 
time of the crime. 

The focus in determining the availabil- 
ity of a witness is the witness’ “special 
relationship” to that party as well as 
physical availability. In Martinez v. State, 
478 So.2d 871 (Fla. 3d DCA 1985), the 
court stated that this “special relationship 
takes its substance from extraneous cir- 
cumstances, natural or contractual, which 
give rise to testimonial predilection favor- 
able to a party.“ In Martinez, the court 
upheld the trial court’s order prohibiting 
defense counsel from commenting to the 
jury on the state’s failure to call a codefen- 
dant who had entered a plea and had been 
sentenced.° 


Competency 

Competency is the second element in 
the evidentiary foundation required to 
comment properly on an opponent’s fail- 
ure to call an available witness. The 
established test is whether the witness’ 
testimony would “elucidate the transac- 
tion.”© In other words, as the court in 
Romero v. State, 435 So.2d 318,320 (Fla. 
4th DCA 1983), framed the inquiry, does 
the witness have “direct, relevant and 
material evidence to give...?” This question 
is normally easy to answer because the 
witness’ testimony either inculpates or 
exculpates a defendant or assists the state 
in establishing its case. 


Record Evidence Requirement 
Before a permissible comment may be 
made upon a party’s failure to call an 
available witness, there must be proof at 
the trial or hearing of the witness’ compe- 
tency. Furthermore, the proof of 
competency (as well as availability) must 
be part of the testimony that is presented 
to the fact finder for its consideration.’ 
This requirement is grounded in the legal 
theory that makes evidence of the failure 
to call an otherwise available and compe- 
tent witness relevant: The party’s conduct 
in failing to call the witness suggests that 
the testimony of the withheld witness 
would be unfavorable to that party’s case.® 
In short, just as with evidence of a defen- 
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dant’s flight to avoid prosecution,’ in 
order for this adverse inference to be 
argued properly, the evidence before the 
finder of fact must show that the pre- 
dicates for this inference have been 
established. 

The practical application of the record 
evidence requirement in the courtroom 
can be difficult. This difficulty normally 
results in one of two ways. In the first, the 
idea or desire to comment on an oppo- 
nent’s failure to call a witness arises after 
the close of all the evidence. This presents 
the issue of how well the record evidence 
has established, if at all, the witness’ 
availability and competency. Too often, 
as the cases discussed prove, there is no 
record evidence to support a comment. In 
these circumstances, only one alternative 
is available to the prosecutor: To forego 
argument about the missing witness. This 
option carries a guarantee, however, for 
the prosecutor: No mistrial. 

When the desire to comment on the 
opponent’s failure to call a witness coin- 
cides with the opportunity to introduce 
record evidence of availability and compe- 
tency, a second difficulty normally arises. 
The judge is often unreceptive to these 
proofs because of concerns over wasting 
time, jury confusion, dilution of the re- 
cord with evidence collateral to the issues 
in the case, and the possibility that the 
witness may be called in any event. When 
confronted with this situation, the prose- 
cutor’s best strategy may be to educate the 
judge, with a concise memorandum on the 
law of failing to call available witnesses. 

If the judge persists in forbidding proofs 
of availability and competency, the prose- 
cutor should ask to proffer the expected 
testimony about availability and compe- 


tency, preferably with the actual witnesses, 
though the judge may ask for the prosecu- 
tor’s representations about the content of 
the witness’ testimony. If the testimony 
is compelling, the judge may permit the 
missing witness’ testimony to be repeated 
to the jury. Only then is a missing witness 
comment permissible. 


Exceptions to the Requirement 

Frequently, both sides announce in their 
opening statements that X, ¥ and Z will 
be called as witnesses for the defense or 
prosecution and at the close of the evi- 
dence only X has testified. The courts 
have held that it is not improper for a 
prosecutor to refer to a defendant’s failure 
to call certain witnesses when defense 
counsel announces in his opening state- 
ment that these witnesses will be called.!° 
As the court reasoned in Romero, record 
evidence of availability and competency 
can be inferred when the defendant injects 
his own credibility into issue through his 
counsel’s opening or closing statements 
suggesting the existence of a witness who 
could exculpate the defendant.!! 

The record evidence requirement is also 
excused when one side “invites” the oppo- 
nent’s comments on the failure to call a 
witness. For example, in Henry v. State, 
483 So.2d 860 (Fla. Sth DCA 1986), the 
court approved the prosecutor’s comments 
about the defendant’s failure to call wit- 
nesses for his defense because the defense 
counsel had invited them by arguing about 
the state’s failure to call certain 
witnesses. 


Scope of Permissible 
Comments 

The decision to comment on an oppo- 
nent’s failure to call a witness should be 
approached with great caution. While the 
Third District Court of Appeal has ap- 
plied the harmless error doctrine to im- 
proper comments in this context,!? the 
same court has analyzed improper missing 
witness comments under the fundamental 
error doctrine.!3 

Comments on an opponent’s failure to 
call a witness must never directly detail 
what the witness would have said had they 
testified nor indirectly suggest that the 
missing witness’ testimony would parallel 
that of witnesses called.'4 The comments 
must be limited to what the opponent’s 
state of mind must be if a witness is not 
called. The failure to call the witness may 
show an indication of knowledge that his 
opponent’s evidence is true; it may show 
that the thrust of the evidence not 


; 
7 


submitted was unfavorable to his cause; 
but it never invites comment directly about 
the content of the missing testimony. 

In Wilder v. State, 355 So.2d 188,189 
(Fla. lst DCA 1978), the court approved 
two missing witness comments. The state 
failed to call the arresting officer to cor- 
roborate another witness’ testimony. The 
defense commented upon this; the prose- 
cutor responded that the officer’s testimony 
would merely parallel that of the main 
witness. The court reversed because of the 
prosecutor’s comments but added that the 
defense counsel’s comments “may well 
have prompted a State reply that [the] 
evidence could not have been received 
over objection if offered in the state’s 
case-in-chief, that the witness was as avail- 
able to the defense as to the State, .. .” 
In short, the permissible scope of missing 
witness comments is extremely limited. 

The determination of the permissible 
scope of missing witness comment is best 
approached through a motion in limine 
made before the prosecutor’s final argu- 
ment begins. In Gass v. United States, 416 
F.2d 767,775 (1969), the U.S. Court of 
Appeals for the District of Columbia 
stated that “when counsel, either for the 
prosecution or the defense, intends to 
argue to the jury for an inference to be 


derived from the absence of a witness, an | 


advance ruling from the trial court should 
be sought and obtained.” The careful 
prosecutor should not hesitate to tell the 
court during the motion in limine pre- 
cisely what will be stated about the missing 
witness. This procedure guarantees prior 
judicial approval for the contemplated 
remarks and avoids objections during fi- 
nal argument. Failing to follow this 
procedure may devastate the state’s case. 
The prosecutor may be rebuked in front 
of the jury or a mistrial declared if the 
judge disagrees with missing witness com- 
ments heard for the first time in final 
argument. 

After the court has determined what 
missing witness comments it will permit 
in view of the evidence, the prosecutor 
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should submit to the court a proposed 
jury instruction before the argument be- 
gins.!5 While the Florida Standard Jury 
Instructions in Criminal Cases do not 
include a missing witness instruction, there 
are ones available in Devitt and Black- 
mar’s Federal Jury Practice and 
Instructions.'6 These instructions may be 
adapted to fit Florida law and the facts 
of the case. 


Conclusion 
Evidence of an opponent’s failure to 


Surve 


Georgia. 


highly trained 


evidence you 


LOCATES TRACING 
INANGIALS AND ASSETS 
BACKGROUND INVESTIGATIONS 
ACTIVITY CHECKS 

SUBROGATION INVESTIGATIONS 


Claims Verification Incorporated is a fully 
licensed professional investigative agency 
with offices throughout Florida and 


Claims Verification's investigators are 


in proper courtroom appearance and 
demeanor. They will get you the solid 


very cost-effective manner. 


CALL FOR OUR FREE BROCHURE 


CLAIMS VERIFICATION 


produce a knowledgeable witness can be 
a powerful tool of the prosecutor and the 
defense attorney. It may attract the jury’s 
attention, as in Trinca v. State, 446 So.2d 
719,720 (Fla 4th DCA 1984), in which the 
jury sent the trial judge a note: “Why 
wasn’t Susan subpoenaed?” after the prose- 
cutor commented on her not testifying at 
trial. It is evidence, however, that de- 
mands caution in clearly establishing record 
evidence of availability and competency 
before permissible comment follows. 
Perhaps the Fourth District Court of 
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Appeal stated it most succinctly in Rom- 
ero v. State, in which Judge Hersey wrote: 


The cases simply illustrate that an accused 
criminal defendant may bring his own credibil- 
ity into issue either indirectly through his 
defense attorney in opening statement, summa- 
tion or otherwise, or directly by taking the 
witness stand and testifying. In so doing if the 
defendant makes it appear that some other 
individual is the actual perpetrator of the crime 
or that potential witnesses could place the 
defendant elsewhere at the time of the crime 
or that a potential witness could exonerate the 
defendant, then, to that extent, the prosecuting 
attorney has a right to comment. Not only does 
the prosecutor have the right to comment, but 
he has an obligation to the justice system and 
particularly to. the jury which otherwise may 
be misled, to point out the obvious and logical 
deduction that if such a witness, competent 
because of having direct, relevant and material 
evidence to give, was available he would have 
been called by the defense to enlighten the 
jury."0 


1 454 So.2d at 562. 

2 Kindell v. State, 413 So.2d 1283,1288, n. 
4, (Fla. 3d D.C.A. 1982) (Pearson, J., specially 
concurring). 

3 See Alter v. Finesmith, 214 So.2d 732 
(Fla. 1968); TriState Systems, Inc. v. Depart- 
ment of Transportation, 500 So.2d 212 (Fla. Ist 
D.C.A. 1986). 

4.478 So.2d at 872. 

5 Id. 

6413 So.2d at 1288, n. 4. 

7 See also Martinez v. State, 478 So.2d 
871,872 (Fla. 3d D.C.A. 1985) (comment per- 
missible when it is shown that the witness is 
available and competent); Romero v. State, 435 
So.2d 318 (Fla. 4th D.C.A. 1983), (comment 
permissible on failure to call a witness who has 


been demonstrated to be competent and avail- 
able); Araujo v. State, 452 So.2d 54,57 n. 6 
(Fla. 3d D.C.A. 1984) (no showing in this 
record of availability). 

8 For a discussion of the theory behind the 
law surrounding the failure to call available 
witnesses, see McDonald, Drawing An Infer- 
ence from the Failure to Produce a 
Knowledgeable Witness: Evidentiary and. Con- 
stitutional Considerations, 61 Cav. L. REv. 
1422, 1426-39 (1973). 

9 See Bundy v. State, 455 So.2d 330 (Fla. 
1984) (sufficient record evidence introduced to 
support conclusion that defendant attempted 
to evade prosecution by resisting arrest) and 
cases cited therein. 

10 See Dixon v. State, 206 So.2d 55 (Fla. 4th 
D.C.A. 1068); Dunbar v. State, 458 So.2d 425 
(Fla. 2d D.C.A. 1984). 

'l 435 So.2d at 320. 

'2§mith v. State, 486 So.2d 685 (Fla. 3d 
D.C.A. 1986). 

'3 Sastre v. State, 487 So.2d 1137, 1139 (Fla. 
3d D.C.A. 1986). 

'4 Williamson v. State, 459 So.2d 1125 (Fla. 
3d D.C.A. 1984); Cook v. State, 362 So.2d 1391 
(Fla. Ist D.C.A. 1980). 

'S 416 F.2d at 775. 

16 Devitt AND BLACKMAR, FEDERAL JuRY PRAC- 
TICE AND INSTRUCTIONS, CIVIL AND CRIMINAL, pp. 
565-69, Vol. I, Third Ed.; The instruction, 
entitled “Absence of Witness,” reads as follows: 
“If it is peculiarly within the power of either the 
prosecution or the defense to produce a witness 
who could give material testimony on an issue 
in the case, failure to call that witness may give 
rise to an inference that his testimony would 
be unfavorable to that party. However, no such 
conclusion should be drawn by you with regard 
to a witness who is equally available to both 
parties, or where the witness’s testimony would 
be merely cumulative. The jury will always bear 
in mind that the law never imposes on a 


defendant in a criminal case the burden or duty 
of calling any witnesses or producing any 
evidence.” 

'7 435 So.2d at 320. 
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YOUNG_LAWYERS REPORT 


Lawyer Professionalism 
and Legal Education 


he Florida Bar, like many of its 

counterparts across the country, 

has entered a period of intro- 

spection. It has been interesting 
to participate in the process.! I have been 
extremely impressed with the quality of 
the men and women who have partici- 
pated in this self-evaluation. They are 
dedicated, intelligent, and most generous 
with their time. If we are to make funda- 
mental changes in the way we conduct 
ourselves as a profession, however, it will 
require the full participation of the Bar 
membership. Hopefully, this process of 
analysis will lead to significant changes 
within the profession, changes we all know 
must take place. 

Let’s face facts. As The Florida Bar’s 
Commission on Professionalism reported 
in May, 1989 and the 1989 Board of 
Governor’s retreat reiterated, the practice 
of law has changed — and changed for the 
worse. We have fallen victim to our own 
version of Gresham’s Law: “Bad lawyers 
drive cut the good.” Think about the last 
time you confronted a discourteous, arro- 
gant, unprofessional attorney. Were you 
courteous in return? Or rather did you 
play at the same low level? 

It is time for the leaders of The Florida 
Bar and voluntary bar associations to say: 
“We’re mad as hell, and we’re not going 
to take it any more. You bad lawyers 
don’t run this profession; we do!” To rally 
against this tide of unprofessionalism, we 
need to recreate a community of lawyers 
where service is valued over dollars, com- 
mitment over adversariness, caring over 
contentiousness, problemsolving over litig- 
iousness. Within this community of law- 
yers, we live and work by certain shared 
principles. The Florida Lawyer’s Creed of 
Professionalism, recently adopted by the 
Board of Governors, is a good place to 
start for a restatement of those principles.” 
We might also reexamine the Oath of 
Admission to practice printed each month 


The legal 
educators of 
Florida have the 
opportunity to set 
the correct path 
for the next 
generation of 
attorneys 


by Roger |. Abrams 


in this Florida Bar Journal. 

This might all sound Polyannish — the 
ravings of an academic. I plead guilty to 
a strain of piousness and a full dose of 
pomposity. These thoughts and hopes, 
however, are the shared vision of many 
practitioners who have worked diligently 
to improve the quality of our profession. 
We need not live with an unacceptable 
status quo. 

Cleansing the legal profession of unpro- 
fessionals will take time. Bar leaders do 
not find it a simple task to defend the 
principles of the profession, especially when 
it comes to confronting the intolerable 
and arrogant underbelly of the practicing 
bar. Our disciplinary process snares too 
few.4 Members of the profession — 
especially young lawyers — suffer from 
the absence of role models, and it will take 
years to develop the spirit of community 
within which mentors can serve to guide 
junior practitioners. 


Bar leaders appreciate that they must 
act as fiduciaries for the legal profession. 
How do they carry out that crucial re- 
sponsibility? Complaints of ethical 
violations can be brought to the formal 
disciplinary procedure, but there is no 
similar process available to address viola- 
tions of the standards of professionalism. 
Social and professional ostracism of dis- 
reputable, discourteous lawyers will, in the 
very least, impose a cost on those who 
tear at the fabric of our profession. 

The most important players in this 
equation are the judges who can impose a 
higher standard of behavior inside and 
outside of their courtrooms. A few have 
expressed reluctance to do so out of fear 
of retribution in the next Bar poll, a 
potent argument for appointed judges if 
there ever was one. While Bar leaders 
cannot avoid their responsibility by blam- 
ing the judiciary, judges must step forward 
to defend those principles of professional- 
ism that lie at the core of an attorney’s 
role. 

There is another promising short-term 
strategy. We also should focus on how law 
schools can enhance the level of lawyer 
professionalism. Almost half the lawyers 
who will practice in Florida in the year 
2000 are yet to graduate from law school. 
The legal educators of Florida have the 
opportunity to set the correct path for this 
next generation of attorneys. 

I recall vividly my first day at law 
school more than 22 years ago when the 
dean welcomed us all to the legal profes- 
sion. I thought this was terrific, because 
all I had done so far was to pay my 
tuition! Only later did I appreciate the 
importance of his statement. Law students 
are part of the legal profession. They are 
lawyers “at the threshold” ready, willing 
and able to learn how law is to be 
practiced. They want to learn what it 
means to be a lawyer. 

Regretfully, most law schools focus only 
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on a part of the lawyer’s job. They teach 
students how to “think like lawyers,” not 
an easy task mind you, but only a portion 
of a professional’s daily responsibilities. 
Perhaps law schools do this because they 
know how to do it, have learned to do it 
well, and feel ill equipped to do anything 
more. After all, law school faculties are 
filled with persons who either didn’t prac- 
tice or who didn’t like practice and escaped 
to academia. It is truly remarkable that 
for the most part future lawyers are taught 
by people who didn’t want to be lawyers.5 

Any real change in the way law is 
practiced will require a fundamental re- 
thinking by law schools of the role of legal 
education in the preparation of lawyers 
for practice. Law schools must broaden 
the focus of their mission. Of course, law 
schools should continue to teach people 
to think like lawyers, but they must do 
much more. They must train future practi- 
tioners of the law, and more than that, 
they must train professionals. 

How should law schools do that? The 
report of The Florida Bar Commission 
on Professionalism’ recommended that 
law school incorporate concepts of ethics 
and professionalism into all classes, cer- 
tainly a worthy idea. Other suggestions 
were rejected by the commission, such as 
new required courses. Other gimmicks, 
such as mandatory post-graduation intern- 
ships or required clinical experiences will 
fall short. We need instead to rethink 
totally what law school is about. 

Law school faculties must appreciate 
that they can, through the way they deal 
with their students, influence the way 
those students feel about themselves as 
future lawyers and the way they perform 
as lawyers in the profession. Law schools 
perform an essential socialization func- 
tion. And, whether they accept it or not, 
faculty members serve as role models.’ 
Law students’ expectations about the prac- 
tice of law are developed during their 
three years in law school. 

If legal education is to fulfill its role, 
we need to establish a partnership between 
the law schools and the practicing bar and 
bench.® Even if academics perform their 
role model tasks well, it will all be for 
naught if, when students clerk, they find 
the real practice of law to be disgraceful. 
If we are to change the way the profession 
behaves, the organized bar must follow 
through with performances of quality. 
Law students must see professionalism in 
action when they clerk. 

Lawyer professionalism must be a way 
of life. Lawyers must appreciate that sim- 
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ply holding a license to practice does not 
make someone a professional. They must 
approach the practice of their profession 
as a privilege rather than simply a way to 
make money. We are under no obligation 
— constitutional or otherwise — to allow 
our profession to be degraded by those 
attorneys who would eliminate civility and 
replace it with discourtesy, disruption, and 
harassment. We need to maintain our 
sense of dignity and reason. Law schools 
can help chart the future lawyers’ course 
toward professionalism. Together with the 
practicing bar, we can move toward a 
higher level of performance and pride in 
our profession.0 


'I was fortunate to have served over the 
past two years on commissions appointed by 
Bar Presidents Ray Ferrero and Rut Liles to 
study lawyer discipline and lawyer professional- 
ism. President Steve Zack asked me to serve as 
the moderator of the Bar’s July 1989 Board of 
Governors retreat addressing questions of law- 
yer stress and burnout. 

2The creed reads as follows: “I revere the 
law, the judicial system, and the legal profes- 
sion and will at all times in my profession and 
private life uphold the dignity and esteem of 
each. 

“I will further my profession’s devotion to 
public service and to the public good. 

“T will strictly adhere to the spirit as well as 
the letter of my profession’s code of ethics, to 
the extent that the law permits, and will at 
times be guided by a fundamental sense of 
honor, integrity and fair play. 

“I will not knowingly misstate, distort, or 
improperly exaggerate any fact or opinion and 
will not improperly permit my silence or inac- 
tion to mislead anyone. 

“I will conduct myself to assure the just, 
speedy, and inexpensive determination of every 
action and resolution of every controversy. 

“I will abstain from all rude, disruptive, 
disrespectful, and abusive behavior and will at 
all times act with dignity, decency, and cour- 
tesy. 
“I will respect the time and commitments of 
others. 

“T will be diligent and punctuai in communi- 
cating with others and in fulfilling commitments. 

“I will exercise independent judgment and 
will not be governed by a client’s ill will or 
deceit. 

“My word is my bond.” 

3 For example, Skip Smith, a fine West 
Palm Beach trial lawyer, wrote the first draft 
of the creed. Louie Adcock, a much respected 
St. Petersburg attorney, chaired the Commis- 
sion on Professionalism. Bill Loucks, a 
distinguished leader from Daytona Beach, dem- 
onstrated professionalism beyond the call of 
duty in leading the Disciplinary Review Com- 
mission through uncharted waters. These men, 
and many other men and women of The 
Florida Bar, find the principles of the creed and 
the oath to be the daily guideposts of profes- 
sionalism. They are not ready to allow the 
disreputable few control our profession. 

‘Recently, The Florida Bar reported a 38 
percent increase in the number of attorneys 


disciplined, from 281 in the 1987-88 administra- 
tive year to 387 in the 1988-89 administrative 
year. Few would suggest, however, that the 
system catches more than a trace of those 
lawyers who pollute the system with their 
unethical conduct. 

5 One important caveat is in order here: Not 
all law schools are like this. Some law faculties 
(and I would include my own faculty on that 
list) understand their role in training future 
lawyers. Some faculties are filled with people 
who loved the practice of law, much as they 
now love the teaching and writing that are the 
essence of the academic’s life. 

6 PROFESSIONALISM: A RECOMMITMENT OF THE 
BENCH, THE BAR AND THE LAW SCHOOLS OF 
FLORIDA, (May, 1989). 

7A special committee of the Association of 
American Law Schools chaired by Harvard 
Professor Emeritus Clark Byse recently drafted 
a report on the ethical and professional respon- 
sibilities of law professors, noting “their inevitable 
function as role models... .” A.A.L.S. ETHIcaL 
AND PROFESSIONAL RESPONSIBILITIES OF LAW Pro- 
FEssors, 2 (1989). 

8 At Nova University’s Shepard Broad Law 
Center we have recently established a mentor- 
ship program to address questions of 
professionalism. Every second-year law student 
at Nova has a mentor in the practicing bar, 
with whom the student meets regularly. Through 
this interchange, our law students learn more 
about the challenges lawyers face every day and 
how members of this select group of attorney- 
mentors confront these issues. 


Roger I. Abrams has served as dean 
of Nova University’s Shepard Broad 
Law Center since July, 1986. He is a 
cum laude graduate of Cornell Univer- 
sity and the Harvard Law School. 
Dean Abrams was the only person 
appointed to both the Commission on 
Professionalism and the Disciplinary 
Review Commission. Most recently, 
President Zack asked Dean Abrams to 
moderate the 1989 Florida Bar Board 
of Governor's retreat on the Quality of 
Professional Life and Lawyer Burnout. 

This column is submitted on behalf 
of the Young Lawyers Division, Ladd 
H. Fassett, president, and Brett A. 
Rivkind, editor. 
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FAMILY LAW 


Details, Details, Details: Checklists 
for Beginning and Ending the 
Dissolution of Marriage Case 


o you ever wake up in the dark 
of night with the “niggles” — 
those flashes of intuition that 
you've forgotten some impor- 
tant detail? The following two checklists, 
although not presumed to be all-inclusive, 
may help forestall those niggling doubts! 
You can use these checklists to structure 
information gathering both from your 
client and through discovery in addition 
to preparing and reviewing your 
pleadings. 


Checklist for the Dissolution 
of Marriage Petition and 
Counter-Petition 
(This checklist includes, where appropri- 
ate, relevant statutory citations.) 
I. Mandatory Allegations 
A. Jurisdiction 
1. Matter within the subject matter 
jurisdiction of the circuit court [F.S. 61.011] 
2. Valid marriage (Do not assume 
this!) 
3. Residency (six months by one 
party) [F.S. 61.021] 
4. Personal jurisdiction, by 
a. Personal service within Florida 
(note, this is usually not alleged as it is 
evident from the returned summons) [F.S. 
48.031]; or 
b. Long-arm jurisdiction where 
one party resides out-of-state) [F.S. 48.193, 
48.194, 61.061.] 

B. Marriage Irretrievably Broken or 
the Adjudicated Mental Incompetence of 
one of the Parties [F.S. 61.052] 

C. Opposing Party not a Member of 
the U.S. Armed Services (by affidavit if 
default sought) [50 App. U.S.C. §501 et 
seq.] 

D. UCCIJA Affidavit (where there are 
minor children) [F.S. 61.132, and the 
Parental Kidnapping Prevention Act, 28 
U.S.C. §1738A] 

E. Financial Affidavit — Including the 
Guidelines’ Worksheet (where child sup- 


Those niggling 
doubts can be 
relieved by using 
checklists to structure 
information gathered 
from the client and 
through discovery in 
addition to preparing 
and reviewing the 
pleadings 


by Shelley M. Mitchell 


port is sought) [F.S. 61.30(12)] 
II. Special Allegations 
A. Other Parties (i.e., corporations, 
partnerships, trusts), one or more of the 
following necessary: 
1. Alter ego of spouse 
2. Marital assets intertwined 
3. Uncompensated labor of spouse 
B. Venue (necessary where both par- 
ties do not reside in the same county) 
[F.S. 47.011] 
1. County where respondent resides, 
or 
2. County where marriage last ex- 
isted 
C. Misconduct (These are volatile alle- 
gations; use wisely!) 
1. Adultery [F.S. 61.08, 61.075] 
2. Dissipation of marital assets [F.S. 
61.08, 61.075] 
3. Fraudulent conveyances [F.S. 
61.11] 


D. Injunctions (This relief is more 
efficiently pleaded by separate motion.) 
[Fla.R.Civ.Pro. 1.610] 

1. To prevent: 
a. Physical abuse [F.S. 741.30, 
748.046] 
b. Hiding or disposing of assets 
c. Incurring debt 
2. Required allegations (research care- 
fully) 
a. Reasonable fear of irreparable 
harm 
b. No other remedy at law 
E. Other Equitable Relief (i.e., con- 
structive and resulting trusts) 
Ill. Allegations for Relief 
A. Alimony 
1. Temporary (may be pleaded for 
in initial pleadings or by separate motion) 
[F.S. 61.071], allege: 
a. Need and ability to pay 
b. Standard of living enjoyed dur- 
ing marriage 
c. Tax consequences 
2. Rehabilitative alimony (may be 
pleaded for and awarded in addition to 
other forms of alimony) [F.S. 61.08], 
allege: 
a. Need and ability to pay (as 
well as the factors enumerated under III.C. 
Permanent Alimony) 
b. Purpose 
i. To acquire self-support skills; 
and/or 
ii. To bridge the gap 
c. Tax consequences 
3. Permanent alimony (may be 
pleaded for and awarded in addition to 
other forms of alimony) [F.S. 61.08], 
allege where appropriate: 
Need and ability to pay 
Length of marriage 
Standard of living 
Age of the parties 
Physical /emotional conditions 
Contributions to the marriage 
g. Adultery 
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ADVERTISEMENT 


PerfectPal Makes 
WordPerfect’ Easy 


PerfectPal is a productivity tool for 
WordPerfect 4.1, 4.2 & 5.0 that uses a 
system of more than 375 pre-coded 
macros accessed by the Alt key. New 
users dramatically reduce the learning 
curve from days to minutes, and ex- 
perienced users obtain a unique set of 
r tools. 

With simplified key strokes named for 
every WordPerfect command from the 
very simple to the most advanced, such 
as "P" to print a document, "O" to do 
outlines, "G" to send a go signal to the 
printer, "BOX" for Box/Line drawing, 
"COL3" to set up three evenly spaced 
columns, the time to find and execute 
commands are cut by as much as 90%. 

Moving/copying text; transposing words, 
sentences, paragraphs; easy merge; pre- 
set sorts; effortless math; using pre-set 
fonts; setting up graphic images, and 
simplified desk-top publishing, now 
require just one or two key strokes 
instead of struggling through the 
manual and several layers of menus. 
Routines specific to the legal profession 
such as tables of authorities creation and 
generation, line numbering, are pre- 
coded in simplified format as well. 

And PerfectPal can automatically map 
your keyboard with special science/- 
math/foreign language characters; strip 
hard returns and extra spaces from 
converted documents; a search-for-hid- 
den-code menu (to locate troublesome 
codes); label and envelope print routines; 
automatic columns settings; a date and 
time-stamped note pad, macros which 
delete codes, such as all Bold or Margin 
settings. And the list goes on and on. 

Plus, over 150 of PerfectPal’s 375 
macros include pop-up tips, prompts and 
instructions making PerfectPal an excel- 
lent tutor as well. INFO WORLD says 
PerfectPal "is a good way for new users 
to learn the WordPerfect program and 
for more experienced users to experiment 
with macros." PerfectPal is the most 
comprehensive collection of macros 
available, and is not RAM resident so it 
won’t create conflict with other applica- 
tions. And it doesn’t change Word- 
Perfect in any way, rather it adds to it. 
Once you use PerfectPal you'll wonder 
how you ever got along without it. 

PerfectPal comes on 5%" or 3%" disks, 
with two 3- by-18 inch templates describ- 
ing all commands, a user’s manual (show- 
ing macros with their WP keystrokes), and 
a 30 day money-back guarantee. 

PerfectPal costs $79 + $4 S/H ($10 
foreign) and can be ordered (check, cred- 
it card, P.O. or C.O.D.) from PC Temp- 
late P.O. Box 9273 Glendale CA, 91206 
or call (800) 451-6086. (Indicate WP ver- 
sion:-- all orders shipped 2nd day air.) 


h. Other misconduct which in- 
volves the depletion of marital assets 

i. Any other factor which may 
affect equity and justice 

j. Tax consequences 

4. Request the manner of payment 

a. Direct or through court deposi- 
tory [F.S. 61.08(4)(a)] 

b. Income deduction [F.S. 61.1301] 

B. Child Support 

1. Request both temporary and 
throughout majority [F.S. 61.13], on the 
basis of either 

a. Guidelines “income-share” ap- 
proach (mandatory where the parties’ joint 
net income is $50,000 or less), or 

b. “Traditional approach” 

i. Need and ability to pay 
ii. Standard of living 

2. Using the guidelines and reasons 
to deviate from standard amount [F.S. 
61.30], consider and allege where appro- 
priate: 

a. Guideline computations in fi- 
nancial affidavit [F.S. 61.30(12)] 

b. Parties’ income beyond the cap 
[F.S. 61.30(1)]} 

c. Greater needs 

i. Child care [F.S. 61.30(7)] 

ii. Private school [F.S. 
61.30(10)(a), (f)) 

iii. Summer camp [F.S. 
61.30(10)(a), (f)] 

iv. Religious school [F.S. 
61.30(10)(a), (f)] 

v. Tutoring and extracurricular 
activities [F.S. 61.30(10)(a), (f)] 

vi. Medical, psychological, and 
dental needs [F.S. 61.30(10)(a)] 

d. Other obligations of payor 

i. Child support to other chil- 
dren [F.S 61.30(3)(f)] 

ii. Alimony to parent in house- 
hold [F.S. 61.30(10)(c)] 

e. Other factors 

i. Child’s income [F.S. 
61.30(10)(b)] 

ii. 
61.30(10)(e)] 

iii. Amount of time child spends 
with each parent [F.S. 61.30(10)(g)] 

3. No support for college education 
(Yes, there are still some pleadings filed 
requesting this!) 

4. Child dependent beyond major- 
ity? [F.S. 743.07] 

5. Procedural considerations 

a. To be paid through court de- 
pository (at whose expense?) [F.S. 
61.13(2)(3)] 

b. Need for income deduction or- 
der [F.S. 61.1301] 


Age of child [F.S. 
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C. Health Insurance 
1. For party (Don’t forget the provi- 
sions of COBRA.) 
2. For minor child(ren) [F.S. 
61.13(1)(6)] 
D. Life Insurance 
1. To secure award of alimony [F-.S. 
61.08(3)] 
2. To secure award of child support 
[F.S. 61.13(1)(c)] 
E. Child Residency [F.S. 61.13], deter- 
mine and allege as appropriate: 
1. Shared parental responsibility (this 
is presumed by statute) [F.S. 61.13(2)] 
a. Best interests of child with re- 
gard to [F.S. 61.13(3)] 
i. Primary residency 
ii. Shared contact time 
iii. Decision-making responsibil- 
ity 
2. Sole parental responsibility [F.S. 
61.13(2)] 

a. Why shared parental would be 
detrimental to the best interests of the 
child(ren) 

i. Existence of child abuse 
ii. Existence of spouse abuse 
F. Marital Home, determine and al- 
lege as appropriate 
1. Options 

a. Exclusive use and occupancy 

b. Equitable distribution to one 
spouse 

c. Partition 

2. Considerations 

a. Special equity 

b. Credit for payments 

c. Tax consequences 

d. The contents 

G. Equitable Distribution [F.S. 61.075], 
determine and allege as appropriate 
1. Major assets 

a. Marital home 

b. Other real property 

c. Retirement and pension plans 
[F.S. 61.076] 

d. Employee benefit plans 

e. Automobiles 

f. Bank and brokerage accounts 

g. Shareholder interests 

h. Specialized collections (coins, 
stamps, tools, etc.) 

i. Other 

2. Justification 

a. Contributions to marriage [F.S. 
61.075(1)(a), (9)] 

b. Economic circumstances of par- 
ties [F.S. 61.075(1)(b)] 

c. Duration of marriage [F.S. 
61.075(1)(c)] 

d. Interruptions to a spouse’s ca- 
reer or education [F.S. 61.075(1)(d)] 


e. Contributions to other spouse’s 
career or education [F.S. 61.075(1)(e)] 
f. Desirability that one party re- 
tain a particular asset [F.S. 61.075(1)(f)] 
g. Other factors which affect eq- 
uity and justice [F.S. 61.075(1)(h)] 
3. Special considerations 
a. Special equity 
b. Separate property 
i. premarital 
ii. Inheritance or nonmarital gift 
c. Commingling of nonmarital and 
marital property 
d. Gifts 
e. Enhancement of nonmarital prop- 
erly through efforts made during marriage 
f. Tax consequences 
4. Debts 
5. Personal Property 
H. Request for Mediation 
1. On financial issues 
2. On child/ parent issues 
I. Attorney’s Fees and Costs [F.S. 
61.071, 61.16] 
1. Need and ability to pay 
J. Restoration of Former Name 
Remember to utilize a specific “where- 
fore clause” for each item or relief re- 
quested. 


Checklist for the Final Judgment 
of Dissolution of Marriage 
I. Dissolution of Marriage 
A. Matter Within the Jurisdiction of 
the Court 
B. Residency Corroborated 
C. Marriage Irretrievably Broken 
D. Dissolution Granted 
II. Parental Responsibility 
A. Children’s Names and Birthdays 
B. Shared Parental Responsibility 
1. Primary residency 
2. Shared contact time 
Weekend time 
Weeknight time 
Holidays 
Birthdays 
Vacation 
Telephone contact 
3. Decision-making responsibilities 
a. Educational 
b. Medical 
c. Religious 
d. Special activities (camp?) 
4. Communication 


a. Re: 
i. School 
ii. Health 


ili. Emergencies 

iv. Scheduled activities 

v. Whereabouts of children 
5. Special conditions 


Remember to 
utilize a specific 
“wherefore clause” 
for each item or 
relief requested 


a. Residency restrictions 
b. Supervised visitation 
c. Grandparent visitation 
d. Mediation to resolve disputes 
C. Sole Parental Responsibility 
1. Reasons why shared parental det- 
rimental 
2. Visitation schedule 
Ill. Child Support 
A. Amount 
1. Determination of each party’s net 
income 
a. Actual 
b. Imputed 
2. Conform to guidelines? 
3. Why outside of guidelines 
4. Designated per child? 
B. Payment 
1. How often 
2. When to begin (retroactive?) 
3. Through court depository 
a. At whose expense 
b. In best interest of child not to 
do so? 
4. Income deduction 
a. Immediate 
b. Prospective 
5. Termination conditions 
a. Child reaching age of majority 
b. Child becoming emancipated 
c. Child dying 
d. Payor parent becoming primary 
residential parent 
C. Responsibility for Special Items 
1. Private school tuition, fees, uni- 
forms 


2. Daycare 
3. Uninsured medical and dental ex- 
penses 


4. Summer camp 
5. Religious school 


6. Other 
D. Finding of Child Dependent Be- 
yond Age of Majority? 
IV. Alimony 
A. Type 
1. Rehabilitative 
2. Lump sum 
a. As equitable distribution 
b. As rehabilitative 
3. Permanent 


B. Amount 
1. Factors considered 
C. Payment 


1. When to begin, end. 
2. How often 
3. Where paid 
a. Directly to recipient 
b. Through court 
i. At whose expense 
c. Via income deduction 
D. Termination Events 
1. Remarriage of recipient 
2. Death of either party 
3. Ata finite time 
4. Other? 
E. Modifiable? 
F. Tax Considerations (Be careful!) 
1. Taxable to recipient 
a. What is net amount? 
2. Deductible to payor 
a. What is net cost? 
V. Health Insurance 
A. For Minor Child(ren) 
B. For Spouse 
VI. Life Insurance 
A. To Secure Child Support 
1. How much 
B. To Secure Alimony 
1. How much 
C. As Additional Alimony 
1. How much 
VII. Marital Home 
A. Valuation 
B. Exclusive Use and Occupancy 
1. Payment of existing mortgage(s) 
a. Credit for payments 
2. Termination 


a. When 
b. Status of property 
i. To be sold 


ii. To be returned to possession 
of other spouse 
3. Tax considerations 
C. Equitable Distribution of One 
Spouse’s Interest to the Other 
1. Special equity 
2. Instructions 
3. Tax considerations 
D. House to be Sold 
1. When 
2. In what manner 
3. Determination of net proceeds 
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Special equity 
Distribution of net proceeds 
Responsibilities of parties until 


closing 
7. Credits at time of sale 
8. Responsibility for tax liabilities 
E. Contents 
VIII. Automobiles 
A. Ownership 
B. Responsibility for Liens 
C. Responsibility for Leases 
D. Responsibility for Insurance 
IX. Equitable Distribution 
A. Real Property 
1. Considerations 
a. Current title 
b. Valuation 
c. Special equity (Landay formula 
computation) 
2. Options 
a. Distributed to one party 
i. Instructions for transfer 
ii. Tax considerations 
b. Sold 
i. Terms 
ii. Tax consequences 
B. Other Assets 
1. Considerations 
a. Marital/nonmarital property 
b. Valuation 
c. Liquid or nonliquid 
d. Whether should be retained 
by one spouse 
e. Income producing 
f. Tax consequences 
2. Options 
a. Provided to one spouse 
b. Sold 
C. Payment of Debts 
1. Delineation of responsibility 
a. Responsibility for other party’s 
debt as alimony? 
b. Indemnification 
D. Personal Property 
X. Retirement Funds 
A. Considerations 
1. Valuation 
2. Survivor benefits 
3. Tax consequences, including pen- 
alties 
B. Options 
1. Equitably distributed to one 
spouse 
2. Divided between parties pursuant 
to a qualified domestic relations order, 
(QDRO) 
a. What percentages to each party 
b. Utilize plan requirements for 
the QDRO 
3. Considered as income source for 
payment of support 
XI. Attorney’s Fees 
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A. Options 
1. Determination of contribution by 
one spouse to other 
a. Need and ability to pay 
b. Reasonableness of fee 
i. Reasonableness of hourly rate 
ii. Reasonableness of number 
of hours 
iii. Adjusted for results obtained 
2. Reservation for later determina- 
tion 


XII. Injunctions 
A. Regarding: 
1. Abuse 


2. Harassment 
3. Incurring debt 
4. Property and assets 
B. Requirements 
1. Findings 
a. No other remedy at law 
b. Reasonable fear of irreparable 
harm 
2. Behavior enjoined for finite time 
XIII. Name Restoration 
XIV. Other Relief (i.e., finding of con- 
structive or resulting trust) 
XV. Reservation of Jurisdiction 
A. Attorney’s Fees 
B. Enforcement 
C. Modification 
D. Unresolved Matters 
XVI. Nunc Pro Tunc? 


Shelley M. Mitchell is a sole practition- 
er in Ft. Lauderdale practicing pri- 
marily in marital and family law. She 
is a member of the Executive Council 
of the Family Law Section of The 
Florida Bar and chairman of the sec- 
tion’s Family Law Commentator Com- 
mittee. She is a past chairman of the 
section’s Needs of Children and Law 
School Liaison committees. Ms. 
Mitchell received her J.D. degree from 
the University of Florida. 

This column is submitted on behalf 
of the Family Law Section, Cynthia L. 
Greene, chairman, and Renee Golden- 
berg and A. Matthew Miller, editors. 


CANCER. 


IT'S SIMPLY 
NOT WHAT 
IT USED 
TO BE. 


Over the last 40 
years, research pro- 
grams supported by 
the American Cancer 
Society have made 
increasing progress in 
the treatment, detec- 
tion and prevention 
of cancer. 

In 1986 alone, the 
Society funded over 
700 projects con- 
ducted by the most 
distinguished scien- 
tists and research 
institutions in the 
country. 

Which is why, this 
year, hundreds of 
thousands of people 
will be successfully 
treated for the 
disease. 

We are winning. 

But we need you to 
help keep it that way. 


AMERICAN 
CANCER 
SOCIETY 


Help us keep winning. 
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TRIAL_ LAWYERS -FORUM 


Post-Trial Inquiry 


into the Jury’s Verdict 


he active triai lawyer is occasion- 

ally faced with the important 

issue of how to handle possible 

post-trial contacts with trial ju- 
rors. If these contacts are not handled 
properly, the lawyer’s conduct may con- 
flict with well-established ethical and legal 
principles. This issue might arise in a 
number of ways: 

Scenario One: A client was indicted in 
federal court in a drug conspiracy case 
involving two other co-defendants. Fol- 
lowing a three-week trial, the jury convicts 
your client of conspiracy but acquits the 
two co-defendants, an apparent inconsis- 
tent verdict. Is it appropriate to interview 
one or more of the jurors about the basis 
for their verdicts in order to gather infor- 
mation which will support a post-trial 
motion for judgment of acquittal or 
motion for new trial? 

Scenario Two: You represent a plaintiff 
in a personal injury lawsuit. In a special 
verdict, the jury finds the defendant was 
75 percent negligent, and the plaintiff was 
25 percent negligent. The jury awards the 
plaintiff $75,000 which is subsequently 
reduced by the trial judge, when entering 
a judgment, on the basis of each party’s 
negligence. You subsequently learn that, 
in determining the amount of damages, 
the jury reduced the amount by 25 percent 
based upon the plaintiff's negligence. May 
you secure affidavits from the jurors to 
support a motion to correct the verdict or 
for additur to conform with the jury’s 
actual intentions? 

Scenario Three: You have just tried a 
lengthy civil or criminal case. After four 
days of deliberations, the jury remains 
deadlocked. A mistrial is declared, and the 
trial judge orders a new trial commencing 
in one month. Can you interview the 
jurors to determine the weak and strong 
points of your case in order to prepare for 
the upcoming retrial? 

In each of the above scenarios, and 
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indeed under many other circumstances, 
a post-verdict interview with one or more 
jurors could provide information which 
would be extremely helpful to a client’s 
case. In light of the ethical duty to repre- 
sent zealously a client’s interests, most 
lawyers would feel obliged to pursue such 
an inquiry. However, the courts generally 
disfavor lawyer contact with jurors after 
the conclusion of litigation except when 
there is a showing of illegal or prejudicial 
intrusion into the jury process. United 
States v. Garcia, 732 F.2d 1221 (Sth Cir. 
1984) (quoting United States v. Riley, 544 
F.2d 237 (Sth Cir. 1976), cert. denied, 430 
U.S. 932 (1978)). In fact, most jurisdic- 
tions have rules which not only prohibit 
attorneys from interviewing jurors after a 
trial without the court’s permission, but 
which also strictly limit the scope of any 
allowed inquiry. 

The rules restricting post-trial inquiry 


into a jury’s verdict attempt to balance 
competing societal interests. On the one 
hand, consistent with the sixth and sev- 
enth amendments to the United States 
Constitution, litigants are entitled to an 
impartial jury and a jury verdict which is 
not in any way tainted by impermissible 
extraneous influences.! On the other hand, 
it has long been recognized that rules 
disallowing inquiry into jury verdicts are 
essential to encouraging the finality of jury 
verdicts, promoting the freedom of delib- 
eration and protecting jurors. United States 
v. Pavon, 618 F.Supp. 1245 (S.D.Fla. 
1985), affd., 802 F.2d 1397 (11th Cir. 
1986); Government of the Virgin Islands 
v. Gereau, 523 F.2d 140 (3d. Cir. 1975), 
cert. denied, 424 U.S. 917 (1976). Such 
rules also conserve judicial resources by 
foreclosing lengthy adversary proceedings 
on marginal claims of juror misconduct.” 
In McDonald v. Pless, 238 U.S. 264, 
267-268 (1915), the Supreme Court ex- 
plained the necessity of shielding jury 
deliberations from public scrutiny: 

[L]et it once be established that verdicts sol- 
emnly made and publicly returned into court 
can be attacked and set aside on the testimony 
of those who took part in their publication and 
all verdicts could be, and many would be, 
followed by an inquiry in the hope of discover- 
ing something which might invalidate the find- 
ing. Jurors would be harassed and beset by the 
defeated party in an effort to secure from them 
evidence of facts which might establish miscon- 
duct sufficient to set aside a verdict. If evidence 
thus secured could be thus used, the result 
would be to make what was intended to be a 
private deliberation, the constant subject of 
public investigation—to the destruction of all 


frankness and freedom of discussion and con- 
ference. 


More recently, the Supreme Court stated 
that “full and frank discussion in the jury 
room, jurors’ willingness to return an 
unpopular verdict, and the community’s 
trust in a system that relies on the deci- 
sions of lay people would all be under- 
mined by a barrage of post-verdict 
scrutiny of juror conduct.” Tanner v. 
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United States, __. U.S. —__, 107 S.Ct. 
2739, 2748 (1989) (citing 96 Harv.L. Rev. 
at 888-892). 

The Florida Bar has enacted the follow- 
ing rule relating to post-verdict interro- 
gation of jurors (Rules Regulating The 
Florida Bar, 4-3.5(d)(4)): 

(d) A lawyer shall not: 


(4) After dismissal of the jury in a case 
with which he or she is connected, initiate 
communication with or cause another to initi- 
ate communication with any juror regarding 
the trial except to determine whether the ver- 
dict may be subject to legal challenge. Pro- 
vided, a lawyer may not interview jurors for 
this purpose unless he or she has reason to 
believe that grounds for such challenge may 
exist. Provided further, before conducting any 
such interview the lawyer must file in the cause 
a notice of intention to interview setting forth 
the name of the juror or jurors to be inter- 
viewed. A copy of the notice must be delivered 
to the trial judge and opposing counsel a reason- 
able time before such interview. The provisions 
of this rule do not prohibit a lawyer from 
communicating with veniremen or jurors in the 
course of official proceedings or as authorized 
by court rule or written order of the court. 


In addition, there are specific federal 
and state rules which address post-trial 
contact with jurors. The remainder of this 
article will be divided into separate discus- 
sions of the applicable rules and case law 
on this issue which govern federal and 
state court practice. 


Federal Practice 

Each of Florida’s three federal districts 
have adopted local rules which relate to 
post-trial interviews with jurors. Rule 16(E), 
Rules of the U. S. District Court for the 
Southern District of Florida, requires that 
an attorney seek court approval prior to 
interviewing jurors and allows the court 
to limit the time, place, and manner under 
which the interview shall be conducted. 
Additionally, the rule requires that coun- 
sel shall avoid embarrassing any juror or 
influencing the juror’s action in any subse- 
quent jury service. The Northern and 
Middle Districts have adopted the Code 
of Professional Responsibility of the Ameri- 
can Bar Association, specifically E.C. 7-29 
and D.R. 7-108, which similarly restrict 
interviews with jurors.? 

The use of juror testimony to impeach 
a verdict in federal criminal and civil trials 
is governed by Federal Rule of Evidence 
606(b). Rule 606(b) has its roots in the 
common law rule which absolutely pro- 
hibited the admission of juror testimony 
to impeach a jury verdict.4 Subsequently, 
exceptions to the harsh common law rule 
were recognized in situations in which an 
“extraneous influence” was alleged to have 
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affected the jury. Tanner v. United States, 
107 S.Ct. at 2746 (citing Mattox v. United 
States, 146 U.S. 140, 149, 13 S.Ct. 50, 36 
L.Ed. 917 (1892)). 

Rule 606(b) provides as follows: 

Inquiry into validity of verdict or indictment. 
Upon an inquiry into the validity of a verdict 
or indictment, a juror may not testify as to any 
matter or statement occurring during the course 
of the jury’s deliberations or to the effect of 
anything upon that or any other juror’s mind 
or emotions as influencing the juror to assent 
to or dissent from the verdict or indictment or 
concerning the juror’s mental processes in con- 
nection therewith, except that a juror may 
testify on the question whether extraneous 
prejudicial information was improperly brought 
to the jury’s attention or whether any outside 
influence was improperly brought to bear upon 
any juror. Nor may a juror’s affidavit or 
evidence of any statement by the juror concern- 
ing a matter about which the juror would be 
precluded from testifying be received for these 
purposes. 

Thus, under Rule 606(b), the only ap- 
propriate area of inquiry is whether “ex- 
traneous prejudicial information” was 
improperly brought to the jury’s attention, 
or whether any outside influence was 
improperly brought to bear upon any 
juror. Jurors are prohibited from testify- 
ing about matters occurring during the 
course of the deliberations. United States 
v. Sjeklocha, 843 F.2d 485, 488 (11th Cir. 
1988); Watson v. Alabama, 841 F.2d 1074, 
1076 n.2 (11th Cir.), cert. denied, 109 S.Ct. 
164 (1988). 

For example, in United States v. 
Badolato, 710 F.2d 1509 (11th Cir. 1983), 
immediately after trial, two jurors ap- 
proached two of the defendants and told 
them that unanimous guilty verdicts had 
been reached because the other jurors 
refused to recess until the next morning. 
The jurors also related that two other 
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jurors wanted to leave for vacations; two 
of the jurors nearly engaged in a fist fight; 
one juror slept during the deliberations; 
four jurors were “brow-beaten” into sub- 
mission with one being reduced to tears; 
and finally, that the jurors believed that 
the judge’s instructions required them to 
reach a verdict. Notwithstanding, the 11th 
Circuit held that the jurors’ statements 
were inadmissible to impeach the verdict 
because none of the matters described 
related to extraneous information or 
outside influence on the jury. 

The U. S. Supreme Court recently de- 
fined “extraneous influence” in Tanner v. 
United States, a case which originated in 
the Middle District of Florida. In Tanner, 
following the trial, two jurors contacted 
one of the defense attorneys and reported 
that several of the jurors had consumed 
alcohol during the lunch breaks, causing 
them to sleep through the afternoon trial 
sessions. In violation of a prior court 
order and the local rule, the attorney sent 
an investigator to interview one of the 
jurors. The juror revealed that seven of the 
jurors regularly consumed alcohol during 
the noon recesses; four of the jurors had 
smoked marijuana regularly throughout 
the trial; and two of the jurors had used 
cocaine during the trial. The juror also 
stated that several of the jurors had fallen 
asleep during the trial. 

The Court reviewed the distinction be- 
tween internal and external influences, 
noting that physical or mental incompe- 
tence of a juror had been traditionally 
considered an internal rather than an 
external matter. The Court stated, “[h]ow- 
ever severe their effect and improper their 
use, drugs or alcohol voluntarily ingested 
by a juror seems no more an ‘outside 
influence’ than a virus, poorly prepared 
food, or a lack of sleep.” Tanner v. United 
States, 107 S.Ct. at 2748. Thus, the Court 
held that, under Rule 606(b), jurors may 
not testify on juror conduct during delib- 
erations, including juror drug use and 
juror intoxication. 

If the trial court becomes aware that the 
jury may have been exposed to extrinsic 
influence or information, it must investi- 
gate the alleged impropriety. United States 
v. Gaffney, 676 F.Supp. 1544 (M.D.Fla. 
1987). However, the court’s inquiry is 
limited to the existence of any impermissi- 
ble extraneous influences, the nature of 
the extraneous influence and the manner 
in which it occurred. United States v. 
Avarza-Garcia, 819 F.2d 1043 (11th 
Cir.), cert. denied, 108 S.Ct. 465 (1987); 
Llewellyn v. Stynchcombe, 609 F.2d 194 
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(Sth Cir. 1980). The court cannot ask a 
juror whether the extraneous information 
had an effect on the outcome of the case. 
United States v. Posner, 644 F.Supp. 885 
(S.D. Fla. 1986), aff'd., 828 F.2d 773 (11th 
Cir. 1987), cert. denied, 108 S.Ct. 1110 
(1988). 

Once it is established that extrinsic 
material did find its way into the jury 
room, a new trial is required unless there 
is no reasonable possibility that the jury’s 
verdict was influenced by the improper 
extraneous material. United States v. 
Posner, 644 F.Supp. 885 (S.D. Fla. 1986), 
aff'd., 828 F.2d 773 (11th Cir. 1987), cert. 
denied, 108 S.Ct. 1110 (1988); Llewellyn 
v. Stynchcombe, 609 F.2d 194 (Sth Cir. 
1980). In a criminal case, “the burden is 
on the Government to demonstrate the 
harmlessness of any breach to the defen- 
dant.” United States v. Winkle, 587 F.2d 
705, 714 (Sth Cir.), cert. denied, 444 U.S. 
827 (1979) (quoting United States v. 
Howard, 506 F.2d 865, 869 (Sth Cir. 
1975)). 


Florida Practice 

The rules in Florida state court pertain- 
ing to a juror’s impeachment of a verdict 
generally parallel those in the federal sys- 
tem. The Florida Supreme Court set forth 
_ the governing principle in Marks v. State 
Road Department, €9 So.2d 771, 774-775 
(Fla. 1954): 


That affidavits of jurors may be received for 
the purpose of avoiding a verdict, to show any 
. matter occurring during the trial or in the jury 
room, which does not essentially inhere in the 
verdict itself, as that a juror was improperly 
approached by a party, his agent, or attorney; 
that witnesses or others conversed as to the 
facts or merits of the cause, out of court and 
in the presence of jurors; that the verdict was 
determined by aggregation and average or by 
lot, or game of chance or other artifice or 
improper manner; but that such affidavit to 
avoid the verdict may not be received to show 
any matter which does essentially inhere in the 
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verdict itself, as that the juror did not assent 
to the verdict; that he misunderstood the in- 
structions of the Court; the statements of the 
witnesses or the pleadings in the case, that he 
was unduly influenced by the statements or 
otherwise of his fellow jurors, or mistaken in 
his calculations or judgment, or other matter 
resting alone in the juror’s breast.5 

“Matters which inhere in the verdict are 
those which arise during the deliberation 
process.” State v. Blasi, 411 So.2d 1320, 
1321-1322 (Fla. 2d DCA 1981). Examples 
of matters which inhere in the verdict 
include an allegation that a juror misun- 
derstood the court’s instructions, that a 
juror’s will was overborne by fellow jurors 
or that a juror was mistaken in his calcula- 
tions or judgment. /d.; Preast v. Amica 
Mutual Insurance Company, 483 So.2d 
83 (Fla. 2d DCA), rev. denied, 492 So.2d 
1334 (Fla. 1985). 

Thus, in Robinson v. MacKenzie, 508 
So.2d 1285 (Fla. 3d DCA), rev. denied, 
518 So.2d 1276 (Fla. 1987), in which the 
jury returned a verdict finding the defen- 
dant guilty of attempted first-degree 
murder rather than first-degree murder, 
due to the jurors’ misapprehension of the 
law, the Third District held it was error 
for the trial court to vacate the original 
adjudication and to adjudicate the defen- 
dant guilty of first-degree murder. “Ver- 
dicts based upon the jury’s misapprehen- 
sion of the law are not subject to collateral 
attack because matters considered during 
deliberations inhere in the verdict.” Jd. at 
1286.6 

In Department of Transportation v. 
Weggies Banana Boat, 545 So.2d 474 (Fla. 
2d DCA 1989), after the verdict had been 
rendered and the jury discharged, two 
jurors advised the judge that they did not 
agree with the verdict and that their 
answers during the polling of the jury were 
not truthful. The Second District reversed 
the trial court’s order of mistrial, stating 
that the fact that a juror’s will was over- 
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borne is not a ground for overturning the 
verdict. Furthermore, a juror who re- 
sponds affirmatively that the verdict ren- 
dered is his or her verdict will not be 
permitted, after discharge, to recant this 
vote. 

The exposure of one or more jurors to 
an impermissible outside influence is not 
a matter which inheres in the verdict. 
State v. Blasi, 411 So.2d 1320 (Fla. 2d 
DCA 1981). For example, in Snook v. 
Firestone Tire & Rubber Company, which 
was a lawsuit for damages for injuries 
caused by an allegedly defective tire, plain- 
tiffs counsel learned after trial that one 
of the jurors, during the course of the 
trial, undertook an independent investiga- 
tion of tire-mounting procedures and re- 
ported her findings to the other jurors. 
The Fifth District held that such conduct 
would be grounds for a new trial and 
remanded the case to allow counsel to 
interview jurors. 

The fact that the jury arrived at a 
verdict by lot or by the quotient method 
is also a matter which does not inhere in 
the verdict and, thus, subjects the verdict 
to collateral attack. Preast v. Amica 
Mutual Insurance Company, 483 So.2d 
83 (Fla. 21 DCA), rev. denied, 492 So.2d 
1334 (Fla. 1985). 

In Florida civil cases, the procedure for 
interviewing jurors is set forth in Florida 
Rule of Civil Procedure 1.431(h): 


Interview of a Juror. If a party believes that 
grounds for legal challenge to a verdict exists, 
he may move for an order permitting an 
interview of a juror or jurors to determine 
whether the verdict is subject to the challenge. 
The motion shall be served within ten days 
after rendition of the verdict unless good cause 
is shown for the failure to make the motion 
within that time. The motion shall state the 
name and address of each juror to be inter- 
viewed and the ground for challenge that the 
party believes may exist. After notice and 
hearing, the trial judge shall enter an order 
denying the motion or permitting the interview. 
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If the interview is permitted, the court may 
prescribe the place, manner, conditions, and 
scope of the interview. 

The procedure set forth in Fla.R.Civ.P. 
1.431(h) would also be appropriate in 
criminal cases. Florida Rule of Criminal 
Procedure 3.600(b) authorizes a new trial 
if, inter alia, any of the following are 
established, provided substantial rights of 
the defendant were prejudiced thereby: 


(2) That the jury received any evidence out 
of court, other than that resulting from an 
authorized view of the premises; 

(3) That the jurors, after retiring to deliberate 
upon the verdict, separated without leave of 
court; 

(4) That any of the jurors was guilty of 
misconduct. 

A motion to interview jurors should be 
based on more than mere speculation of 
counsel. The cases of National Indemnity 
Company v. Andrews, 354 So.2d 454 (Fla. 
2d DCA), cert. denied, 359 So.2d 1210 
(Fla. 1978); and Schofield v. Carnival 
Cruise Lines, Inc., 461 So.2d 152 (Fla. 3d 
DCA 1984), rev. denied, 472 So.2d 1182 
(Fla. 1985), suggest that it is appropriate 
to support such motions with sworn affi- 
davits or statements of a juror or third 
party who had knowledge of an impropri- 


ety, wrongdoing, or violation of the oath 
of a juror which affected the jury verdict. 

The decision to allow a jury interview 
is within the discretion of the trial court. 
Preast v. Amica Mutual Insurance Com- 
pany, 483 So.2d 83 (Fla. 2d DCA), rev. 
denied, 492 So.2d 1334 (Fla. 1985). How- 
ever, it has been held that when a motion 
to interview jurors sets forth allegations 
that the movant has reasonable grounds 
to think the verdict may be subject to legal 
challenge, the trial court should permit an 
interview, limiting it as narrowly as possi- 
ble, to determine if such grounds do exist. 
Sconyers v. State, 513 So.2d 1113 (Fla.2d 
DCA 1987). 


Conclusion 

The active trial lawyer should be aware 
of the ethical and legal principles which 
generally disfavor contacts with the jury 
by a lawyer at the conclusion of litigation. 
However, when there is a reasonable pos- 
sibility that there has been an illegal or 
prejudicial intrusion into the jury process, 
the trial lawyer should be permitted by the 
court to conduct a limited inquiry into the 
jury’s verdict in order to make an appro- 
priate legal challenge.0 
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Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 
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_ EXPERT 
RESOURCES 


Experts on Experts” 


ALL FIELDS NATIONWIDE 


Washington DC (202) 397-1177 


SanFrancisco (415) 398-8854 
Los Angeles (213) 669-1660 
San Diego (619) 232-4618 
Philadelphia (215) 829-9570 
Minneapolis (612) 338-2788 
New Orleans (504) 525-8806 
St. Louis (314) 241-9669 
New York (212) 288-1120 
Chicago (312) 327-2830 
Atlanta (404) 577-3592 
Boston (617) 451-5351 
Houston et 3) 223-2330 
Dallas 214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 
4617 NORTH PROSPECT ROAD 


PEORIA HEIGHTS, IL 61614 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 


Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 


Forensic genealogists to the Florida Bar since 1966 


TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


Call America’s 


trial 
exhibit 


ATTENTION 
FLORIDA 


Exte 


BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 

Video Cassette “Nutshell Lectures” 

Comprehensive Audio Cassette Lectures 


nsive Printed Course Notes 


| Bar Exam Grading and Analysis 
experts! CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 
* Computer Graphics & Animation. Or write to us at our National Bar Review 
Models. headquarters as follows: 
ORIDA NORD BAR REVIEW COURSE 
ensic Photography & Video. W. Maple Rd., Suite C-311 
* Charts, Graphs & Timelines. Bloomfield, Michigan 48322 
— FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 
Trial Design Consultation. 
| G.A. Tomlinson P.E. Expert Witness 
e specialize in complex cases: Born 2-12-24, Amarillo, GRADUATE MECHANICAL ENGINEER 
Commercial & Construction Texas; U.S. Navy, 1943- 32 years experience in design, testing, manu- 
1946; Oklahoma State Uni- facturing, supervision and operation of equip- 
a versity, 1946-1949, B.S. ment. Also extensive executive experience. 
= Mech. Engineering; UnitRig Qualified as an expert in many fields, includ- 

& Equipment Co., Tulsa, 

| 1949-1982; Responsible for Forklift & Hoists 
all engineering functions ® Material Handling Equipment 
JURIS 1957-1975; Formed Com- ® Construction Equipment 

pany for Unit Rig in Brazil | © Trucks ofall types 
CORPORATION 1976; General Manager,Ca- ® Heavy Vehicles 
nadian Operations, 1977; In « Airline Ground Handling Equipment 
(800) 329-0405 charge of Unit Rig Product 
Well, at least the call Is free! aeeeneiatiineas @ Manufacturing Machinery 
255S Orange Ave. * Orlando, FL 32801 EXTENSIVE COURTROOM EXPERIENCE 
(407) 648-0405 » FAX (407) 423-0745 Tomlinson Engineering Company 8425 South 73rd East Avenue 
(918) 252-1905 Tulsa, Oklahoma 74133 
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LAWYER SERVICES PAGES 
PROFESSIONAL VIDEO PHOTOGRAPHY We do more than print the law 
DEPOSITIONS/DOCUMENTARIES/DAY IN THE LIFE ee Perspective... 
Exceeding Federal Court Standards €€ 
e Industrial JVC Broadcast Equipment 
e Pelco Digital Time & Date Generator 
Simultaneous Audio Tape Backup Recording 
LCP localized books for Florida: 
»e If the case is important enough to go to court then it is Lge caaromr tag Florida Real Estate 
important enough to call us « Lnyers 24 Fa Jur Forms Legal & Busines 
Fda Cmina Procedure 
PROFESSIONAL VIDEO PHOTOGRAPHY LCP national boks: 
Am Jur 2d Federal Procedure Rules Service 
FLORIDA (305) 925-1969 PENNSYLVANIA (412) 931-5600 rot 
e 7 am to 10 pm Monday through Saturday (anywhere) — 


US. Supreme Court Reports, L Ed Social Security Law and Practice 
USCS American Law of Products Liability 3rd 


e Federal Procedural Forms, L Ed Ausman & Snyder's Medical Library, L Ed 
Credible 
e Regional Manager, Fred Case Pinellas County and Western Florida 


South Dade and Monroe Counties Arthur Fronckwiak 


Florida physicians have more credibility with Florida} Senen 
2 ante Indian River, Osceola, and Dade and Central Broward Counties 
juries. We have more than 500 Florida physicians who} teiynseu""" je: 
Orange County and 
will review your malpractice case and, if it has merit,| tase” —— 
and 
testify for you. Plaintiff or defense. 96-65 
Physicians for Quality sting 
1-800-284-DOCS (1-800-284-3627) 
HEALTH CARE AUDITORS, INC. 


SOFTWARE 


FOR IBM PCs & COMPATIBLES 
Time & Billing OH *99* 


CONSULTATIVE EXPERTS 
LEGAL COM 


EDICAL & DENTAL MALPRACTICE EXPERT 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE Trust Accounting 0 ‘99* 
* GRATIS consultation by clinical rep IN YOUR OFFICE Trust Check Writer 0 *49* 

* GRATIS court room assistance by our clinical reps Integrated Time, 
11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH Billing & Trust (© *179* 
Case Search *179° 


Signed written opinions from $225 
* Forensic photography & Art Work by specialists 


(Database for Legal Research) 
More Information ( Free 


* We are NOT simply areferral service. We work “add $10 handling 
closely with you to BUILD YOUR CASE : 
* All medical experts are actively practicing in Florida ne res aa are - ge 
* Medical literature searches Consider the benefits of 
clinical representative assistance and case work-up running in less than an hour. 
in your office prior to deposition or trial: GRATIS 
+ Financial plans tailored to your exact needs ew Attorney Software, Inc. 
invi Software For Attorneys Written by Attorneys 
* Our case managers invite your calls 1201 Australian Ave. So. 
HCAI MEDICAL LITIGATION SUPPORT TEAM «a 
P.O. Box 22007 (407) 686-9060 
St. Petersburg, Florida 33742 (407) 
813-579-8054 
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LAWYER SERVICES PAGES 


TECHNICAL 
MEDICAL & DENTAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical 
injury analysis; Metallurgy & fracture analy- 
sis; Athletics & sports safety; Criminalistics; 
Medical, dental and podiatry malpractice. 
Brochure. Medical & dental doctors in addi- 
tion to technical experts on staff and available 
to consult and testify in all courts. Full range 
of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 
Ft. Lauderdale, FL 33306 
(305) 537-1442 
Executive Offices: 
167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 Out of NYS (800) 822-1515 


F.L.A. SEARCH CO., INC. 


UCC SUITS JUDGMENTS 


@ STATE & FEDERAL 
TAX LIENS 


P.O. Box 5346 
Lake Worth, FL 33466 


(407) 969-6594 


EXPERT REVIEW OF PSYCHOLOGICAL EVALUATIONS 
EXPERT TESTIMONY RE-TESTING 
¢Personal Injury °Family °¢Criminal Civil 


* Quick and Efficient via FAX * 30 Years Experience 

* Second Opinion of Psychological in Federal, State, and 
Local Courts 

* Confidential and Impartial 


Testing Evidence 
* Re-Testing upon request 
1st LIMITED REVIEW FREE 
Limited Review $95.00 Comprehensive Review $195.00 * Case Review 


Tel. Strengthen Your Case—Call: FAX 


(305) 662-8684 REICHENBERG & RAPHAEL REVIEW (305) 441-9346 


NEIL 


Builds the Best Time/Cost Accounting System 
for microcomputers 
and Fully Supports the System with the Best Support there is! 


With hundreds of installations Worldwide, 
NEIL is Rated the Best by Consultants who've done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT" 
(for firms with one to 999 timekeepers - $245 to $3000) 
call Law Firm Management, Inc. 406 SW 96 Court Miami, FL 33174 
(305) 472-4531 (Ft. Lauderdale) (305) 221-6922 (Miami) 


For additional 
service 
providers .... 


FUTURE MONETARY DAMAGES 
Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 
J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 


1-800-950-9980 
Consult the Gainesville, FL 32606 After tone — dial 111 
Lawyer Services Pages 
(yellow pages) 
aon ADVERTISERS INDEX 
Florida Bar 
; Abacus Data Systems, Inc. 11 J. Fremon Jones, Ph.D. 80 
Journal directory. All-State Legal Supply Company 9 Juris Corporation 78 
Attorney Software, Inc. 79 Jurisco 45 
Attorneys’ Title Insurance Fund, Inc. 7 Law Firm Management, Inc. 80 
LawCross on page 33 Blake & Blake Genealogists 1 Lawyers Co-Operative Publishing Co. 79 
Claims Verification, Inc. 65 Legal Views 77 
S|CIA/L Commonwealth Land Title Insurance Co. 23 Logistics Support Group 57 
A|R|M|O|R RBOIMIAIR Corporation Information Services 3rd Cover Peter M. Macaluso, M.D., P.A. 
RIIIEIVIE AIDIO!|S 1LICILIE Empire Corporate Kit Company 2 Midstate Legal Supply Corp. 35, 37, 39 
NIOITIEIM Expert Resources, Inc. 78 NatWest International Trust Corp., Ltd. 21 
A Fiduciary Research, Inc. (Missing Heirs) 78 NORD Bar Review 78 
F.L.A. Search Company 80 PC Template 70 
A|G|EIN|TI/S FIE|RIN Florida Corporation Supplies 78 Physicians for Quality 77,79 
BIO|LIOMBO|RIAILEETIO|\TIO\S Forensic Medical Advisory Service 77 Professional Management Support, Inc. 69 
EIN|IAITIERBA|B|IAMBS|TIAIMIP Giglio & Associates, Inc. 17 Professional Video Photography 79 
TIOIN|E|D PIEITIE EIRIIlE Government Liaison Services, Inc. 77 Reichenberg & Raphael Review 80 
wit NIE Groundwater Technology, Inc. 53 Sclafani Williams Court Reporters, Inc. 75 
RiE|S/E|T|S Health Care Auditors, Inc. 79 Ticor Title Insurance Company 2nd Cover 
PIH/O|TIOMSS|P|IIN Inter-City Testing & Consulting Corp. 80 Tomlinson Engineering Company 78 
FIE|IAIR DIE|IMIAINIDINIO|TIE International Genealogical Search, Inc. 29 University of Miami School of Law 42 
LIAIS|TMMBUIN| | |THBOIAITIHiS International Tracing Services, Inc. 77 West Publishing Company 4th Cover 
E|T|C\H |TIAIN 
A|S|H|Y BRE|WIE|R FIO\I\E 
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But, 
You Said 
‘A Few Indians’! 


Lt. Col. George Armstrong Custer 
June 1876 


History proves 
the value of information. Current, 
accurate information. Battles are 


won and lost with such data, and 
that’s why we at CIS strive to get 


the most up-to-date information 


in your hands. Fast. That’s 
our business! 
CIS is your reinforcement for 
routine corporate and UCC trans- 
actions, as well as any other 
information of public record. For 
over 13 years we have specialized 
in providing fast, accurate infor- 
mation to the legal community. 
So, to avoid being ambushed 

by inaccurate information and 
eliminate costly delays, call one 
of our customer representatives 
toll free in Tallahassee. 


Don’t Let History Repeat Itself! 
Call CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 


£29 44 3 HOR} 

i 4 
= 
\\ 
= 
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more cost effective | With top-notch customer | 
for you than ever. | support day and night, 


With a variety of price seven days a week from 
plans thatcanmakethe Technical Specialists. 
WESTLAW advantage AND REFERENCE © 
affordable for ANY ATTORNEYS who care 
about your research. 
‘With one of the world’s largest The WESTLAW advantage is within | 
full-text law libraries to help your reach today. Find out for 
meet ALL of esearch needs. Call now. 


“West company PO. Box 64526 
0 W. Kellogg Blvd. « St. Paul, MN 55164-0526 


ey 
Number Power. A Winning Tradition. 


